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No. 6259. 

Washington Loan and Trust Company, Trustee, &c., 

Appellant, 

vs. 

David H. Blair as Successor Trustee, j&c. 


a Supreme Court of the District of Coluipbia. 

l 

] 

In Equity. 

i 

No. 53668. 

| 

David H. Blair, as Successor Trustee under D^ed of Trust 
Dated November 1, 1928, Executed by The Cavalier Cor¬ 
poration, Plaintiff, 

vs. 

The Cavalier Corporation, a Corporation; Hilltop Manor 
Co., a Corporation; and American Security and Trust 
Company, a Corporation, as Successor Trjustee under 
Deed of Trust Dated April 1, 1926, Execute# by Hilltop 
Manor Co., Defendants. 

I 

l 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, That in the Supreme Couif t of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, tljie following 
papers were filed and proceedings had, in the ahove-entitled 
cause, to-wit: 
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1 Bill of Complaint for Foreclosure. 

Filed November 10, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 53668. 

David H. Blair, as Successor Trustee under Deed of Trust 
Dated November 1, 1928, Executed by The Cavalier Cor¬ 
poration, Plaintiff, 

vs. 

The Cavalier Corporation, a Corporation; Hilltop Manor 
Co., a Corporation; and American Security and Trust 
Company, a Corporation, as Successor Trustee under 
Deed of Trust Dated April 1, 1926, Executed by Hilltop 
Manor Co., Defendants. 

To the Honorable Justices of the Supreme Court of the 
District of Columbia, holding an equity court: 

The plaintiff David H. Blair, Successor Trustee, respect¬ 
fully states to the Court as follows: 

1. Plaintiff is a citizen of the State of North Carolina, hav¬ 
ing an office and place of business at 404 Transportation 
Building, 815 Seventeenth Street, Northwest, Washington, 
D. C., and brings this suit as successor trustee under a cer¬ 
tain first and refunding deed of trust, called herein “the 
first and refunding mortgage”, and hereinafter more fully 
described. 

2. The defendant, The Cavalier Corporation, is, and at 
all times hereinafter mentioned was, a corporation organ¬ 
ized and existing under the laws of the State of Delaware 
and is a citizen of said state, having an office for the trans¬ 
action of business in the District of Columbia, and is sued 
in its own right; the defendant, Hilltop Manor Co., is, and 

at all times hereinafter mentioned was, a corpora - 

2 tion organized and existing under the laws of the 
State of Delaware and is a citizen of said state, 

having an office for the transaction of business in the Dis- 
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trict of Columbia, and is sued in its own right. The de¬ 
fendant, American Security and Trust Company, is, and 
at all times hereinafter mentioned was, a corporation or¬ 
ganized and existing under the laws of the United States 
in force in the District of Columbia, having itjs principal 
office in the District of Columbia, and is sued as successor 

7 i 

trustee under a certain first, deed of trust, chlled herein 
1 ‘ the underlying mortgage” and hereinafter mo[re fully de¬ 
scribed. 

3. Heretofore, and on or about the 1st day of| November, 
1928, the defendant, The Cavalier Corporation, for its law¬ 
ful corporate purposes and in the exercise of | its powers 
under the laws of the State of Delaware, and in| accordance 
with resolutions duly passed and adopted by its board of 
directors and by its stockholders at respective meetings 
thereof, duly called and held, duly authorized the issuance 
of its first and refunding mortgage 6*4% coupon gold 
bonds in the aggregate principal amount of 6ne Million 
Nine Hundred Fifty Thousand Dollars ($1,956,000), pay¬ 
able to the bearer or the registered owner thereof, bearing 
interest from November 1, 1928, payable semi-annually on 
the first days of November and May in each year, to be of 
the following numbers, denominations, amounts of princi¬ 
pal and dates of maturity: 

Bonds numbered 47 to 86, 164 to 203, 370 to 419, 642 to 
711, 759 to 1538, all numbers inclusive, are foj* $100 each 
in principal amount. Bonds numbered 1 to 16, 23 to 40, 87 
to 100, 107 to 126, 135 to 154, 204 to 223, 230 toj 253, 263 to 
284, 297 to 320, 333 to 354, 420 to 445, 455 to 482^ 498 to 523, 
542 to 571, 590 to 623, 712 to 743, 1539 to 2980, hll numbers 
inclusive, are for $500 each in principal amount. Bonds 
numbered 17 to 22, 41 to 46,101 to 106,127 to 134,155 to 163, 
224 to 229, 254 to 262, 285 to 296, 321 to 332, 35o to 369, 446 
to 454, 483 to 497, 524 to 541, 572 to 589, 624 to 641, 744 to 
758, 2981 to 3716, all numbers inclusive, are for! $1,000 each 
in principal amount. Bonds numbered 3717 to 3721, all 
numbers inclusive, are for $5,000 each in principal amount. 

Said bonds mature on the following dates: 1 to 22, 
3 both numbers inclusive, on November 1 , j 1933; 23 to 

46, both numbers inclusive, on Novembeij 1, 1934; 47 
to 106, both numbers inclusive, on November 1, 1935; 107 
to 134, both numbers inclusive, on November 1, 1936; 135 
to 163, both numbers inclusive, on November 1, 1937; 164 
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to 229, both numbers inclusive, on November 1, 1928; 230 
to 262, both numbers inclusive, on November 1, 1939; 263 to 
296, both numbers inclusive, on November 1, 1940; 297 to 

332, both numbers inclusive, on November 1, 1941; 333 to 

369, both numbers inclusive, on November 1, 1942; 370 to 

454, both numbers inclusive, on November 1, 1943; 455 to 

497, both numbers inclusive, on November 1, 1944; 498 to 

541, both numbers inclusive, on November 1, 1945; 542 to 

589, both numbers inclusive, on November 1, 1946; 590 to 

641, both numbers inclusive, on November 1, 1947; 642 to 

3721, both numbers inclusive, on November 1, 1948. 


The form and tenor of said bonds is set forth at large in the 
deed of trtist or mortgage hereinafter referred to. (Said 
bonds are hereinafter sometimes referred to as “the first 


and refunding mortgage bonds”.) 

4. On or about the 1st day of November, 1928, the de¬ 
fendant, The Cavalier Corporation, in order to secure the 
payment of the principal and interest of its said bonds ac¬ 
cording to their tenor and effect, and pursuant to appro¬ 
priate resolutions duly passed and adopted by its board of 
directors and its stockholders at respective meetings 
thereof, duly called and held, duly made and executed un¬ 
der its corporate seal and delivered to plaintiff’s predeces¬ 
sor in trust, Columbia Trustee and Registrar Corporation, 
a Maryland corporation, as trustee (said corporation being 
hereinafter sometimes referred to as “the original trus¬ 
tee”), and to Daniel R. Crissinger, as co-trustee, a certain 
deed of trust or mortgage bearing date as of November 1, 
1928, securing said issue of first and refunding mortgage 
bonds. The execution of said deed of trust as aforesaid 
was duly acknowledged by the parties thereto, and the trus¬ 
tee and co-trustee named therein duly accepted the trust 
thereby created and joined in the execution thereof to evi-. 
dence such acceptance. Said deed of trust, after its execu¬ 
tion and delivery as aforesaid, was duly recorded 
4 in the City of Washington, District of Columbia, on 
the 23rd day of November, 1928, among the Land 
records of the District of Columbia in Liber 6254 at Folio 
285 et seq., as provided by law. A copy of said deed of 
trust is hereto annexed and made a part hereof and marked 
Exhibit “A”. (Said deed of trust is “the first and refund¬ 
ing mortgage” referred to in paragraph 1 (one) hereof.) 
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| 

5. In and by the first and refunding mortgage the de¬ 
fendant, The Cavalier Corporation, being then | the record 
owner of the following described property, as it is now, 
gave, granted, bargained, sold, assigned, aliened, remised, 
released, mortgaged, conveyed, pledged, sold, confirmed, 
transferred and set over unto the said Columbia Trustee 
and Registrar Corporation, as trustee, and tjo the said 
Daniel R. Crissinger, as co-trustee, and to its ajnd his suc¬ 
cessor or successors in trust forever (the “Coihpany” re¬ 
ferred to in the following description is the defendant, The 
Cavalier Corporation): j 

All that certain lot or piece of land situate in the Dis¬ 
trict of Columbia, described as follows: 

! 

Lot numbered Forty-three (43) in Morris Cafritz’s Sub¬ 
division of Square numbered Twenty-six Hundred Eighty- 
eight (2688) as per plat recorded in the Office of the 
Surveyor of the District of Columbia in Book 8jL, page 120. 

Together with any and all buildings, improvements and 
appurtenances now standing or at any time hereafter con¬ 
structed or placed upon said land, or any p&rt thereof, 
and all furnishings and fittings of every kind, including 
but expressly not limited to all furniture, rugjs, curtains, 
draperies, kitchen utensils, and every effect psed by the 
Company in furnishing any apartment, apartments, hall 
and/or reception places in said premises which the Com¬ 
pany now has or may hereafter acquire title to hr an equity 
in, by purchase or otherwise, all of which are fiereby spe¬ 
cifically assigned, transferred, mortgaged, pledged and set 
over to the said Trustee and Co-Trustee witfi the same 
force and effect as if each and all of said improvements, 
buildings, chattels and effects were now in or on said prem¬ 
ises as the absolute property of the company; together with 
the reversion or reversions, remainder or {remainders, 
in and to said land and premises, and together with 
all rents and proceeds thereof, which are hereby 
5 specifically assigned, with the same forcb and effect 
as if each and all of the persons who jare now or 
may hereafter become tenants of said building were now 
known and herein expressly named; and together with all 
and singular the tenements, hereditaments, easements, ap¬ 
pendages and appurtenances to said land apd premises 
belonging, or in any wise appertaining, and ajl of the es- 
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tate, right, title, interest, claim or demand whatsoever, of 
said company, either in law or in equity, either in posses¬ 
sion or expectancy, in and to the above described land, 
premises and estate. 

(Said real and personal property is hereinafter sometimes 
referred to as “the mortgaged property”); in and upon 
certain trusts as declared in the first and refunding mort¬ 
gage for the equal and proportionate benefit and security 
of all present and future holders of said bonds and coupons 
issued under and secured by said first and refunding mort¬ 
gage, said conveyance being subject temporarily, however, 
to a certain deed of trust (referred to in paragraph 2 (two) 
hereof as “the underlying mortgage”), and to certain 
bonds (hereinafter sometimes referred to as “the under¬ 
lying bonds”) issued pursuant to and secured by the un¬ 
derlying mortgage, said underlying mortgage and bonds be¬ 
ing described as follows: 

“Deed of Trust dated the 1st day of April, 1926, ex¬ 
ecuted by Hilltop Manor Co., unto G. Bryan Pitts as Trus¬ 
tee, securing an authorized issue of One Million Four 
Hundred Thousand ($1,400,000.00) Dollars, First Mort¬ 
gage Six and Three-quarters (6%%) Per Cent Gold Bonds, 
said underlying mortgage having been duly filed and re¬ 
corded among the lands records of the District of Columbia 
on the 9th day of April, 1926,” in Liber 5726 at Folio 264. 

6. On or about May 5th, 1930, the said Daniel R. Criss- 
inger duly executed and forwarded by registered mail to 
the defendant, The Cavalier Corporation, his written resig¬ 
nation as co-trustee under the first and refunding mortgage 
dated November 1, 1928. Said resignation was duly re¬ 
corded among the Land records of the District of Columbia 
on May 6th, 1930, in Liber 6444 at Folio 29. 

7. On or about May 6th, 1931, an order was en- 
6 tered in Equity Cause No. 51,378, in the Supreme 
Court of the District of Columbia, appointing the 
plaintiff trustee, depositary and registrar to act under the 
first and refunding mortgage dated November 1, 1928, in 
the place of the said Columbia Trustee and Registrar Cor¬ 
poration, named as trustee therein, and in place of The 
F. H. Smith Company, named as depositary and registrar 
therein. On May 7th, 1931, the plaintiff executed his ac- 
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ceptance of said appointment, which said acceptance was 
duly recorded among the Land records of the District of 
Columbia on May 8th, 1931, in Liber 6554 at Folio 97. No 
co-trustee has been appointed successor to the 'said Daniel 
R. Crissinger. 

8. Section 1 of Article Two of the first an<i refunding 
mortgage provides, among other things, as follows (the 
“ Company ” referred to in the following quotation is the 
defendant, The Cavalier Corporation): 

“The Company agrees that, beginning on November 1st, 
1928, it will deposit with The F. H. Smith Company, the 
Depositary hereunder, on the first day of eac)i and every 
month, so long as any of the bonds authorize^ and issued 
hereunder shall remain outstanding, one-twelfth (1/12) of 
the total amount of amortization and one-twelfth (1/12) 
of the interest payments and one-twelfth (lj/12) of the 
normal Federal Income Tax not exceeding two per centum 
(2%) per annum due for the ensuing year; it being essen¬ 
tial that said monthly amortization, interest hnd tax de¬ 
posits be made regularly and punctually in order to insure 
that thirty (30) days before the respective amortization, 
interest and tax payments are due, said deposits shall be 
sufficient to meet said payments. A failure punctually to 
pay any of said monthly payments on accohnt of said 
amortization, interest and tax shall constitute a default 
under this deed of trust.’’ 

i 

9. The first and refunding mortgage provides in Article 
Six thereof, among other things, that in thb event that 
default should be made in the payment of principal or 
interest on any of the bonds secured thereby! and if any 
such default should continue for a period of twenty (20) 
days after written notice thereof to the defendant, The 

Cavalier Corporation by the trustee, of to said de- 
7 fendant and the trustee by the holders of not less 
than twenty-five per centum (25%) ii amount of 
the bonds secured by said mortgage and then outstanding, 
specifying wherein such defaults exist, then, and in any 
such case, the trustee, in its discretion, and without any 
action on the part of the bondholders, may, without pre¬ 
vious notice to said defendant, and upon the written re¬ 
quest of the holders of not less than twenty-five per centum 
(25%) in amount of the bonds then outstanding, shall 





8 WASH. LOAN AND TRUST CO., TRUSTEE, &C., VS. 

declare the principal of all bonds thereby secured and 
then outstanding to be due and payable immediately, and 
upon such declaration the said principal, together with 
the interest accrued thereon, and taxes, if any, shall be¬ 
come and be due and payable immediately, anything in 
said mortgage or in said bonds to the contrary notwith¬ 
standing. 

10. On or about June 12, 1931, George E. Roosevelt, 
B. L. Allen and James L. Malcolm, having been, by a cer¬ 
tain deposit agreement dated May 28th, 1930, constituted 
a “Committee for the Protection of the Holders of Bonds 
Sold Thrdugh The F. H. Smith Company”, forwarded to 
plaintiff an instrument in writing, dated June 12, 1931, 
which stated that said Committee was the holder and owner 
of certairi of the first and refunding mortgage bonds ag¬ 
gregating Eight Hundred Thirty-two Thousand Dollars 
($832,000.00) in principal amount, being more than twenty- 
five per centum (25%) in amount of said bonds outstand¬ 
ing, and notified plaintiff that default had occurred in the 
payment of the semi-annual interest which fell due on 
May 1, 1930, and on November 1, 1930, respectively, and 
that written notice of said defaults had been sent to the 
defendant, The Cavalier Corporation, and that if said de¬ 
faults should continue for a period of twenty (20) days 
after said notice, the Committee would request that the 
plaintiff, as successor trustee, declare the principal of all 

of the bonds secured by the first and refunding mort- 
8 gage and then outstanding to be due and payable 

immediately. Said instrument was received by plain¬ 
tiff on June 18,1931. 

11. On or about July 8th, 1931, plaintiff received from 
said Committee an instrument in writing, dated July 6th, 
1931, containing the certificate of Irving Trust Company 
of New York City, that it, as depositary of said Committee 
under said deposit agreement, held Eight Hundred Eighty- 
four Thousand Four Hundred Dollars ($884,400.00) in 
principal amount of the first and refunding mortgage 
bonds, said instrument stating this to be more than twenty- 
five per centum (25%) in amount of said bonds outstand¬ 
ing, that the aforesaid defaults had continued for a period 
of more than twenty (20) days after said written notices 
to the plaintiff and to the defendant, The Cavalier Cor¬ 
poration by said Committee, and requesting plaintiff, as 
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successor trustee, by reason of the aforesaid events of de¬ 
fault to declare the principal of all of the first and refund¬ 
ing mortgage bonds then outstanding to be duf* and pay¬ 
able immediately, all as provided in the first and refund¬ 
ing mortgage. 

12. Pursuant to said notices and to said request, plain¬ 
tiff, on July 10th, 1931, forwarded a written notice to the de¬ 
fendant, The Cavalier Corporation, stating that, by reason 
of said defaults and in accordance with the provisions of 
Section 1 of Article Six of the first and refunding mort¬ 
gage, the plaintiff, as successor trustee, thereby declared the 
principal of all of the first and refunding mortgage bonds 
then outstanding to be due and payable immediately. Under 
date of July 11th, 1931, the defendant, The Cayalier Cor¬ 
poration acknowledged in writing service of ^aid instru¬ 
ment declaring said bonds due and payable immediately. 

13. The first and refunding mortgage provides, among 
other things, in Article Eight thereof that, in ^ny case in 

which, under the provisions of said mortgage, the 
9 trustee has the right to declare the principal of all 
bonds thereby secured and outstanding to be due 
and payable immediately, the trustee may, and upon the 
written request of the holders of not less than twenty- 
five per centum (25%) in amount of the bonds then out¬ 
standing, shall: 

(a) cause the property then covered by said mortgage 
or any part thereof to be sold at public auction in the Dis¬ 
trict of Columbia aforesaid, having first given notice of 
the time, place and terms of such sale by publication three 
times each week in two daily newspapers published in the 
District of Columbia aforesaid, for at least two successive 
weeks next prior to such sale. The trustee nJay adjourn 
any such sale from time to time by announcement at the 
time and place appointed for such sale or for such ad¬ 
journed sale and make such sale at the time and place to 
which the same shall be adjourned and upon j;he comple¬ 
tion of any such sale shall execute or cause to be executed 
such deed, assignment, bill of sale, certificate or other as¬ 
surance to the purchaser as may be necessary to give good 
title to the property so sold; or 

(b) proceed to protect and enforce its rights and the 
rights of the bondholders herein, either by suit or suits in 
equity or at law, in any court or courts of competent juris- 
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diction, whether for specific performance of any cove¬ 
nant or agreement contained herein or in aid of the execu¬ 
tion of any powers herein granted or for any foreclosure 
hereof or hereunder, or for any other sale of the mortgaged 
premises or any part thereof, so far as may be authorized 
by law, ot for the enforcement of such other or additional 
appropriate legal or equitable remedy as the trustee may 
deem most effectual to protect and enforce the rights afore¬ 
said; or 

(c) proceed to sell or foreclose the property covered by 
said mortgage in such manner as may be specifically pro¬ 
vided by the laws with respect to Deeds of Trust of the 
jurisdiction in which any of the said mortgaged property 
is located. 

It is further provided in said Article Eight of the first and 
refunding mortgage that reasonable compensation for the 
services of the trustee and all costs and reasonably neces¬ 
sary expenses, including all expenses of preparing for 
trial and trials, reasonable attorneys’ or counsels’ fees, 
referee’s fees, stenographers’ or reporters’ fees or charges 
for taking, reporting, or transcribing any statement of wit¬ 
nesses or testimony or evidence, given or heard 
10 therein, expenses of procuring abstracts of title, 
opinions of title, and continuations thereof or a title 
guaranty policy or policies, and documentary evidence, if 
any, and printing bills incurred by the trustee in any such 
proceeding or in the preparation therefor, shall become so 
much additional indebtedness secured by said first and re¬ 
funding mortgage, and until the same are paid, such pro¬ 
ceeding shall not be dismissed. 

14. On or about July 21st, 1931, plaintiff received from 
said Committee an instrument in writing, dated July 20th, 
1931, containing the certificate of Irving Trust Company 
as depositary of said Committee, that, at the close of busi¬ 
ness on July 18th, 1931, there was on deposit with said de¬ 
positary Eight Hundred Ninety-six Thousand Seven Hun¬ 
dred Dollars ($896,700.00) principal amount of the first 
and refunding mortgage bonds, said instrument stating 
this to be more than twenty-five per centum (25%) in 
amount of the bonds outstanding, that the Committee was 
vested with legal and equitable title to all of said deposited 
bonds, that defaults continued and that said principal was 
then overdue and unpaid, and requesting plaintiff, as sue- 
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cessor trustee, by reason of such events of defajilt, to pro¬ 
ceed to protect and enforce plaintiff’s rights a^ successor 
trustee and the rights of the holders of said first and re¬ 
funding mortgage bonds, by suit in equity fo| the fore¬ 
closure of the first and refunding mortgage, all as therein 
provided for. 

15. Because of said defaults, notices and requests as 
aforesaid, and pursuant to said notices and requests and 
to the provisions of the first and refunding mortgage, plain¬ 
tiff files this his bill of complaint to foreclose the liens of 
the first and refunding mortgage on the mortgaged prop¬ 
erty of the defendant, The Cavalier Corporation, 

11 and on certain underlying mortgage bonds held by 
the plaintiff as additional security for the first and 
refunding mortgage bonds, as will be hereinafter set forth. 

16. The underlying mortgage is a lien upon the mort¬ 
gaged property prior to plaintiff’s lien as trqstee under 
the first and refunding mortgage. The defendant, Ameri¬ 
can Security and Trust Company, the duly appointed suc¬ 
cessor trustee under the underlying mortgage, has been 
made a party to this suit in order that the amount of the 
lien of the underlying mortgage, which is in controversy 
because of the facts hereinafter more fully set forth, may 
be determined by the Court and the mortgaged property 
sold under the first and refunding mortgage, supject to the 
known amount of said underlying mortgage lien. 

17. Sections 1 and 2 of Article One of the first and re¬ 
funding mortgage provide as follows (the “Coihpany” re¬ 
ferred to in the following quotation is the defendant, The 
Cavalier Corporation): 

“Section 1. Five Hundred Ninety thousajnd dollars 
($590,000) principal amount of the bonds to be secured 
hereby shall be executed by the Company and delivered to 
the Trustee for certification by it and shall be re-delivered 
to the Company at any time and from time to time to or 
upon the written order of the President or Vice-President 
of the Company without any obligation on the part of the 
Trustee to see to the application of said bonds |or the pro¬ 
ceeds thereof. Bonds to be certified and delivered under 
the provisions of this Section, may be in temporary or defin¬ 
itive form and of such denominations in confprmitv with 
the provisions of this Deed of Trust as shall be requested 
in said order. 
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“Section 2. The remaining one million three hundred 
sixty thousand dollars ($1,360,000) principal amount of 
bonds authorized to be issued under this Deed of Trust 
shall be forthwith signed and sealed by the Company and 
delivered to the Trustee, and shall be by it certified and 
delivered from time to time to or upon the written order 
of the President or Vice-President of the Company to re¬ 
fund the following obligations of the company (hereafter 
called the “Underlying Bonds”), to wit: 

One Million three hundred sixty thousand dollars ($1,- 

360,000) principal amount of First Mortgage Six and 

Three-quarters Per Cent Gold Bonds made by Hill- 

12 top Manor Co., a corporation organized under the 

laws of the State of Delaware and secured bv Deed 

•/ 

of Trust unto G. Bryan Pitts as Trustee, dated the 1st day 
of April, 1926, and duly filed for record and recording 
among the Land records of the District of Columbia on 
April 9, 1926. 

The bonds held by the Trustee under the terms of this 
Section 2, shall be delivered by the Trustee to the Company 
or to its nominees: 

1. Whenever and as from time to time an equal principal 
amount of said Underlying Bonds, either canceled or un¬ 
canceled, shall be deposited with the Trustee hereunder; 
provided, however, that each such Underlying Bond, when 
deposited with the Trustee hereunder, shall be in form 
transferable by delivery and shall have all unmatured cou¬ 
pons, if any, attached and shall be accompanied by evidence 
satisfactory to the said Trustee that the matured coupons, 
if any, appertaining to such bonds, have been paid, or that 
funds therefor have been deposited with the Trustee or 
Trustees under the Deed of Trust securing such Under¬ 
lying Bonds. 

2. Whenever and as from time to time, there shall be de¬ 
posited with the Trustee an amount in cash (including prin¬ 
cipal, premium, if any, and interest) sufficient to retire at 
the next redemption date an aggregate principal amount of 
Underlying Bonds equal to the aggregate principal amount 
of the Bonds so delivered by the Trustee to the Company.” 

The provision in Article One, Section 2, Subdivision 1 
(quoted above) that first and refunding mortgage bonds 
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held by the first and refunding mortgage trusted might be 
delivered by said trustee whenever an equal principal 
amount of the underlying mortgage bonds 4 ‘either canceled 
or uncanceled” should be deposited with said trustee was 
inserted in the first and refunding mortgage for tjie purpose 
of permitting the trustee under said mortgage to release 
first and refunding mortgage bonds upon the deposit with 
said trustee of either underlying mortgage bondsj which had 
matured by their terms, and which had thereupon been 
properly canceled prior to their being offered iiji exchange 
for first and refunding mortgage bonds, or uncanceled un¬ 
derlying mortgage bonds which had not previously ma¬ 
tured; said provision was not intended to permit the trus¬ 
tee to accept, in exchange for first and; refunding 
13 mortgage bonds, canceled underlying j mortgage 
bonds which had not previously matured! according 
to their terms. The One Million Three Hundred Sixty 
Thousand Dollars ($1,360,000) principal amount of under¬ 
lying bonds referred to in the above quotation [represents 
the difference between One Million Four Hundred Thou¬ 
sand Dollars ($1,400,000) total principal amount of said 
issue and Forty Thousand Dollars ($40,000)! principal 
amount of said bonds which became due April 1, 1928. 

18. Section 9 of Article Nine of the said first and refund¬ 
ing mortgage provided as follows (the “Company” re¬ 
ferred to in the following quotation is the defehdant, The 
Cavalier Corporation) : 

44 Section 9. (a) All bonds secured by the Underlying 
Mortgage and received by or deposited with t}ie Trustee 
under the terms of Section 2 of Article One sh^ll be held 
by the Trustee, subject to the terms and provisions hereof, 
as additional security for the bonds hereby secured until 
such time as the Company shall arrange for the release, 
satisfaction and discharge of the Underlying Mortgage. 
Whenever the Company shall have arranged for ihe release, 
satisfaction and discharge of the Underlying Mortgage, the 
Trustee may simultaneously with such release, satisfaction 
and discharge, surrender to the Company, or t!o whomso¬ 
ever the Company may designate, the bonds held by it here¬ 
under and secured by the Underlying Mortgage so released, 
satisfied and discharged. The Trustee may fr|m time to 
time cause any and all such bonds received by or deposited 
with the Trustee, as aforesaid, to be assigned^ indorsed. 
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transferred to, or registered in the name of the Trustee, or 
of a nominee of the Trustee, while held by the Trustee; 
and the Trustee may, in its discretion, cause such bonds 
to be stamped with a stamp in such form as the Trustee 
may determine, showing that they are held subject to the 
provisions of this indenture. The Trustee is hereby au¬ 
thorized and empowered with the same force and effect as 
if it were the absolute owner of any such bond, to give 
every consent, exercise every discretion, make every elec¬ 
tion, and take every step and proceeding to which any holder 
of such bonds may be entitled, so long as such bonds are 
held by the Trustee under the terms hereof. 

(b) Any and all cash received by or deposited with the 

Trustee from time to time under the provisions of Section 

2 of Article One shall be held and retained bv the Trustee 

* 

until the Trustee shall have opportunity either to purchase 
bonds secured by said Underlying Mortgage at a price not 
to exceed the redemption value of said bonds with accrued 
interest or to use and apply such funds in accordance 
14 with the terms and provisions of said Underlying 
Mortgage for the purpose of releasing, satisfying 
and discharging said Underlying Mortgage.” 

19. The P. H. Smith Company, a Delaware corporation 
engaged in the sale of real estate mortgage bonds to the 
public, financed the construction of the building now known 
as the Cavalier Hotel, through the sale of the issue of un¬ 
derlying mortgage bonds. Later it acquired control of the 
mortgaged property, and on November 1, 1928, caused title 
to be transferred, subject to the underlying mortgage, to the 
defendant, The Cavalier Corporation. A part of the con¬ 
sideration paid by said defendant for the purchase of said 
property was the total issue of first and refunding mort¬ 
gage bonds. The F. H. Smith Company immediately ob¬ 
tained Five Hundred Ninety Thousand Dollars ($590,- 
000.00) principal amount of the first and refunding mort¬ 
gage bonds, advertised the whole issue of One Million Nine 
Hundred Fifty Thousand Dollars ($1,950,000.00) principal 
amount of said bonds for sale to the public and began the 
sale of such bonds. Under the first and refunding mort¬ 
gage, th,e defendant, The Cavalier Corporation, covenanted 
to cause all of the underlying mortgage bonds to be paid 
and satisfied within five years from November 1, 1928. The 
F. H. Smith Company undertook, on behalf of the defend- 


15 


DAVID H. BLAIR, SUCCESSOR TRUSTEE, &C. I 

ant, The Cavalier Corporation, and on behalf of t}ie holders 
of the first and refunding mortgage bonds to obtain from 
the public the outstanding underlying mortgage bonds for 
the purpose of completing the refunding operation. Pur¬ 
suant to said undertaking the defendant, The Cavalier 
Corporation, authorized Columbia Trustee & Registrar Cor¬ 
poration, the original trustee, to deliver to The Fj H. Smith 
Company, as its nominee, first and refunding mortgage 
bonds held by said trustee, in exchange for Underlying 
mortgage bonds, and The F. H. Smith Company proceeded 
to procure underlying mortgage bonds and to deposit 
15 them with the original first and refunding mortgage 
trustee, receiving in exchange therefor fir^t and re¬ 
funding mortgage bonds of equal principal amount, and at 
the time of the filing of this bill had deposited underlying 
mortgage bonds in the aggregate principal amount of Eight 
Hundred Eighty-Two Thousand Dollars ($882,000) and had 
received in exchange therefor the same principal amount 
of first and refunding mortgage bonds, which latter bonds 
it sold to the public. 

20. The plaintiff, in performance of his duties as trus¬ 
tee, and depositary, has obtained from National Savings 
and Trust Company of Washington, D. C., which company 
plaintiff is informed obtained the securities to be mentioned 
from Columbia Trustee and Registrar Corporation, the 
original trustee, certain bonds of the underlying mortgage 
issue, executed by the defendant Hilltop Manor f!o., under 
date of April 1, 1926, in the aggregate principal amount of 
Eight Hundred Eightv-tw’o Thousand Dollars ($882,000.00) 
and having the numbers, maturity dates, coupons and 
amounts, respectively, as set forth in Exhibit “BV attached 
hereto and made a part hereof; also bonds of the first and 
refunding mortgage issue, executed by the defendant, The 
Cavalier Corporation, under date of November 1, 1928, in 
the aggregate principal amount of Four Hundred Seventy- 
eight Thousand Dollars ($478,000.00), maturing November 
1, 1948, and having the numbers, amounts and coupons, re¬ 
spectively, as set forth in Exhibit “C” attached hereto and 
made a part hereof. Plaintiff is informed that t|he under¬ 
lying mortgage bonds now held by him as trusted as afore¬ 
said are the bonds heretofore referred to as having been 
deposited with the original first and refunding jmortgage 
trustee, to be held as additional security for the!bonds se- 
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cured by the first and refunding mortgage, and that the 
first and refunding mortgage bonds held by plaintiff as 
trustee as aforesaid are the remainder of the One 

16 Million Three Hundred Sixty Thousand Dollars 
($1,360,000) aggregate principal amount of said 

bonds deposited by the defendant, The Cavalier Corpora¬ 
tion, with the original first and refunding mortgage trustee 
under the terms of Section 2 of Article One of the first and 
refunding mortgage heretofore quoted. 

21. Plaintiff is informed and believes, and therefore 
avers, that at the time of the occurrence of the events 
referred to in the next succeeding paragraph (22) hereof, 
all of the stock of the original trustee, Columbia Trustee 
and Registrar Corporation, was owned by officers and di¬ 
rectors of The F. H. Smith Company; all of its officers, 
except its Assistant Secretary-Treasurer, were officers of 
The F. H. Smith Company; the President of The F. H. 
Smith Company was President of Columbia Trustee and 
Registrar Corporation; the Secretary of The F. H. Smith 
Company was Treasurer of Columbia Trustee and Regis¬ 
trar Corporation; Columbia Trustee and Registrar Cor¬ 
poration was a subsidiary of The F. H. Smith Company 
and its business and affairs were subject to the control of 
the officers of The F. H. Smith Company. 

22. Plaintiff is informed and believes, and therefore 
avers, that after a large number of underlying mortgage 
bonds had been deposited with Columbia Trustee and Reg¬ 
istrar Corporation, certain officers of The F. H. Smith 
Company, some of whom were also officers of Columbia 
Trustee and Registrar Corporation, discussed the question 
as to Whether the underlying mortgage bonds deposited 
with the first and refunding mortgage trustee should not 
be marked in some way so as to prevent any of said bonds 
being collectible in case they should be lost or stolen and 
subsequently come into the possession of a bona fide pur¬ 
chaser. Overlooking or being unaware of the provisions 

of Section 9, Article Nine of the first and refunding 

17 mortgage whereby the underlying mortgage bonds 
deposited with the first and refunding mortgage 

trustee were to be held by said trustee as additional se¬ 
curity for the first and refunding mortgage bonds, said 
officers, without any intent to attempt to alter, modify or 
change the effect of any provision of the first and refund¬ 
ing mortgage, and under the mistaken belief that the obli- 
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gation and the lien of the underlying bonds were auto¬ 
matically extinguished when said bonds were deposited 
with the first and refunding mortgage trustee, agreed that 
all of the deposited underlying mortgage bonds should be 
marked “canceled”. All of the underlying mortgage 
bonds which were at that time on deposit with the first 
and refunding mortgage trustee were thereupon marked, 
under the direction of one or more officers of The F. H. 
Smith Company, with perforations spelling the vrord 
“canceled”, and instructions were issued by one or more 
of said officers to the employee or employees or The F. H. 
Smith Company who had physical custody of the under¬ 
lying mortgage bonds when received in the offices of The 
F. H. Smith Company, that thereafter all additional un¬ 
derlying mortgage bonds were to be marked ^canceled” 
immediately when so received and before being deposited 
with the first and refunding mortgage trustee for exchange. 
The said Assistant Secretary-Treasurer of Colombia Trus¬ 
tee and Registrar Corporation, likewise with fio intent to 
attempt to alter, modify or change the effect bf any pro¬ 
vision of the first and refunding mortgage, ahd likewise 
overlooking or being unaware of said provision of the first 
and refunding mortgage, and likewise under tfie mistaken 
belief that the obligation and lien of the underlying mort¬ 
gage bonds were automatically extinguished upon their de¬ 
posit, and being subject to the direction of the aforesaid offi¬ 
cers of The F. H. Smith Company, agreed that thereafter he 
would accept for deposit additional j underlying 
IS mortgage bonds marked “canceled”. Said agree¬ 
ment and instructions were carried out ^o that each 
of the underlying mortgage bonds held by plaintiff as re¬ 
ferred to in paragraph twenty (20) hereof is hiarked with 
perforations spelling the word “canceled”. Plaintiff is 
also informed and believes, and therefore ave[rs, that the 
defendant, The Cavalier Corporation, had not) authorized 
The F. H. Smith Company or any one else to mark or to 
have said underlying mortgage bonds marked ^canceled”, 
and that no officer or agent of the said The Cavalier Cor¬ 
poration had any knowledge that said bonds were to be or 
were being so marked, or that they had been so marked, 
until long afterwards. 
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23. The defendant, The Cavalier Corporation has not 
arranged for the release, satisfaction and discharge of the 
underlying mortgage as referred to in Section 9(a) of Ar¬ 
ticle Nine of the first and refunding mortgage, and there 
are now outstanding bonds secured by said first and re¬ 
funding mbrtgage in the aggregate principal amount of 
One Million Four Hundred Seventy-two Thousand Dollars 
($1,472,000.00), all of which bonds are now in default as 
to interest, and some of which are now in default both as 
to principal and interest. 

24. No other action or proceedings have been had at law, 
or in equity, or otherwise, and no other action has been 
brought for the recovery of the said sums, or any part 
thereof, required to be paid by the said first and refunding 
mortgage bonds of the defendant, The Cavalier Corpora¬ 
tion or its first and refunding mortgage, and the said mort¬ 
gaged property is so circumstanced that a sale of the whole 
will be most beneficial to the parties. 

Wherefore, in consideration of the foregoing, and inas¬ 
much as plaintiff is without adequate remedy in the prem¬ 
ises except in a court of equity, plaintiff prays: 

1. That writs of subpoena be issued against the 
19 defendants, and each of them, requiring them, and 
each of them, to answer the exigencies of this Bill, 
but not under oath, answers under oath being hereby ex¬ 
pressly waived; 

2. That'said first and refunding mortgage may be held 
to be a valid and subsisting lien upon all of the property 
and premises hereinbefore described and subject only to 
the lien of the underlying mortgage; 

3. That the underlying mortgage bonds in the aggre¬ 
gate principal amount of Eight Hundred Eighty-two Thou¬ 
sand Dollars ($882,000), held by plaintiff as additional 
security for the first and refunding mortgage bonds, may 
be held to be valid, outstanding bonds secured by the lien 
of the underlying mortgage; 

4. That an account may be taken of the bonds and cou¬ 
pons secured by the first and refunding mortgage and of 
the amount due on said bonds and mortgage for principal 
and interest, or otherwise, and of amounts expended and 
expenses and obligations incurred by plaintiff, as trustee, 
as aforesaid, and that the defendant, The Cavalier Cor¬ 
poration, may be decreed to pay the plaintiff the amount 


19 


DAVID H. BLAIR, SUCCESSOR TRUSTEE, &C\ 

7 

found to be due on such accounting, together with its costs, 
expenditures, counsel fees and other charges within a short 
time to be fixed by the Court; 

5. That in default of said payment, plainfiif be au¬ 
thorized by decree of this Court to foreclose and sell the 
mortgaged property, subject to the lien of the underlying 
mortgage, and to also foreclose and sell the underlying 
mortgage bonds held by plaintiff as additional security, in 
such manner as the Court may direct, in order to pay the 
indebtedness thereby secured and to pay the costs, ex¬ 
penses, liens and other charges on said property; that in 
case of such sale, the defendants, and all persons claiming 
through or under them, may be forever barred and fore¬ 
closed of all rights of equity of redemption in 

20 or to said property, and that possession of the 
property so sold be delivered to the purchaser or 
purchasers thereof; 

6. That for the purpose of announcing the amount of the 
prior liens at such sale, an account may be taken of the 
bonds and coupons secured by the underlying mortgage 
and of the amount due on said bonds and mortgage for 
principal and interest, or otherwise; 

7. That at such sale any bondholder or bondholders, or 
committee of bondholders, or the plaintiff, or aiiy of them, 
may bid for and purchase said property, oi|* any part 
thereof, as provided in the first and refunding mortgage, 
and that the purchaser at any such sale shall be entitled, 
in making settlement of payment for the purchase of the 
property, to use or apply any bonds and any matured and 
unpaid coupons issued under and secured by tl|e first and 
refunding mortgage, by presenting said bonds a^id coupons 
in order that there may be credited thereon a sum appor- 
tionable and applicable to the payment thereof out of the 
net proceeds of said sale; and thereupon such purchaser 
shall be credited on account of such purchase pi|ce payable! 
by him, with a sum apportionable and applicable out of 
such net proceeds to the payment of, or a crddit on, the 
bonds and coupons so presented; provided, however, that 
in all cases the purchaser or purchasers shall pay in money 
a sufficient sum to cover the items referred to iiji sub-para¬ 
graphs (a) and (b) of the next succeeding paragraph 
(paragraph 8) of this prayer; that no purchaser at any 
such sale shall be bound to see to the application of the 
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purchase money or to inquire as to the authorization, neces¬ 
sity, expediency or regularity of any such sale; 

8. That the moneys arising from the sale of the mort¬ 
gaged property and of the underlying bonds held as addi¬ 
tional security, be disposed of in accordance with the 

21 first and refunding mortgage and the Order of this 
Court, as follows: 

(a) to the payment of the costs and expenses of such 
sale, including a reasonable compensation to the plaintiff, 
his agents, attorneys and counsel, and of all expenses, lia¬ 
bilities and advances made or incurred by the plaintiff un¬ 
der said first and refunding mortgage. 

(b) to the payment of all taxes, assessments or liens 
prior to the lien of the first and refunding mortgage, ex¬ 
cept any taxes, assessments or other superior liens sub¬ 
ject to which such sale shall have been made. 

(c) to the payment of the whole amount of principal and 
interest wdiich shall then be owing and unpaid upon the 
bonds hereby secured or any of them, with interest at the 
same rate as is expressed in the bonds on the overdue in¬ 
stallments of interest, and in case such proceeds shall be 
insufficient to pay in full the whole amount so due and un¬ 
paid upon the said bonds, then to the payment of such 
principal and interest ratably, without preference or prior¬ 
ity of principal over interest, or of interest over principal, 
or of any installment of interest over any other install¬ 
ment of interest. 

(d) to the payment of the surplus, if any, to the defend¬ 
ant, The Cavalier Corporation, its successors or assigns, 
or to the party who may be lawfully entitled to receive 
the same. 

9. That tne plaintiff as trustee may have a decree against 
the defendant, The Cavalier Corporation, for the deficiency 
on said sale, if any; 

10. That the defendants, The Cavalier Corporation and 
Hilltop Manor Co., be required and directed to join in 
making such instruments, deeds or other assurances, as 
may be necessary or proper in order to vest in the ac¬ 
cepted purchaser or purchasers at Svid sale, good title to 
the property so sold; 
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11. That the plaintiff may have such other jand further 
relief as the nature of the case may require and the Court 
may deem proper. 

DAVID H. BLAIR, 

j Trustee. 

W. W. ROSS, 

CHARLES D. HAMEL, 

RICHARD S. DOYLE, 

Attorneys for Plaintiff . 

22 District of Columbia, ss: 

David H. Blair, being duly sworn, deposes ^nd says that 
he, as successor trustee, is the plaintiff above-named, that 
he has read the foregoing Bill of Complaint ahd knows the 
contents thereof, that the facts therein stated of his per¬ 
sonal knowledge are true, and those stated ubon informa¬ 
tion and belief he believes to be true. 

DAVID l£. BLAIR. 

i 

! 

Subscribed and sworn to before me this 10th day of 
November, A. D. 1931. 

[seal.] JESSIE G. HANE, 

Notary Public , D. C . 

23 Exhibit A. 

I 

This Deed of Trust made the 1st day of November, A. D. 
1928, between The Cavalier Corporation, a corporation or¬ 
ganized under the law’s of the State of Delaware, herein¬ 
after called the ‘‘Company,” party of the fijrst part, and 
Columbia Trustee and Registrar Corporation, a corpora¬ 
tion organized under the laws of the State jof Maryland 
with an office and place of business at Seat Pleasant, Md., 
and wffiich is empowered under the laws of Maryland to 
accept, and execute trusts, hereinafter designated the 
“ Trustee, ” and Daniel R. Crissinger, of the County of 
Marion, State of Ohio, hereinafter designated the “Co- 
Trustee,” parties of the second part. 

Witnesseth 

i 

Whereas, the Company has authority to borrow money 
and to make and issue its bonds and to secure their pay¬ 
ment by deed of trust, and to convey by such deed of trust, 
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any or all of its property, and has full authority to exe¬ 
cute and deliver this deed of trust and the temporary and 
permanent bonds secured thereby; and 

Whereas, the Company is indebted in the sum of one 
million nine hundred fifty thousand dollars ($1,950,000), 
and has, by authority of its board of directors and the con¬ 
sent of of its stockholders, to evidence said indebtedness, 
duly executed its temporary bonds for said principal sum 
in accordance with the provisions hereinafter contained, 
and has agreed to execute and has duly authorized the 
making* and issuing of its permanent and definitive coupon 
bonds as soon as they are prepared, amounting in the ag¬ 
gregate to said principal sum, bearing interest from No¬ 
vember 1st, 1928, and payable to the bearer or to the regis¬ 
tered owner, as hereinafter provided, and numbered con¬ 
secutively from one to 3721, both inclusive, a schedule of 
which bonds, showing the numbers, denomination, amount 
of principal and date of maturity, being as follows: 

Bonds numbered 47 to 86, 164 to 203, 370 to 419, 642 to 
711, 759 to 1538, all numbers inclusive, are for $100 each in 
principal amount. Bonds numbered 1 to 16, 23 to 40, 87 
to 100, 107 to 126, 135 to 154, 204 to 223, 230 to 253, 263 to 
284, 297 to 320, 333 to 354, 420 to 445, 455 to 482, 498 to 
523, 542 to 571, 590 to 623, 712 to 743,1539 to 2980, all num¬ 
bers inclusive, are for $500 each in principal amount. 
Bonds numbered 17 to 22, 41 to 46, 101 to 106, 127 to 134, 
155 to 163, 224 to 229, 254 to 262, 285 to 296, 321 to 332, 355 
to 369, 446 to 454, 483 to 497, 524 to 541, 572 to 589, 624 
to 641, 744 to 758, 2981 to 3716, all numbers inclusive are 
for $1,000 each in principal amount. Bonds numbered 
3717 to 3721, all numbers inclusive are for $5,000 each in 
principal amount. Said bonds mature on the following 
dates: 1 to 22, both numbers inclusive, on November 1, 
1933; 23 to 46, both numbers inclusive, on November 1, 
1934; 47 to 106, both numbers inclusive, on November 1, 
1935; 107 to 134, both numbers inclusive, on November 1, 
1936; 135 to 163, both numbers inclusive, on November 1, 
1937; 164 to 229, both numbers inclusive, on November 1, 
1938; 230 to 262, both numbers inclusive, on November 1, 
1939; 263 to 296, both numbers inclusive, on November 1, 
1940; 297 to 332, both numbers inclusive, on November 1, 
1941; 333 to 369, both numbers inclusive, on November 1, 
1942; 370 to 454, both numbers inclusive, on November 1, 
1943; 455 to 497, both numbers inclusive, on November 1, 
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1944; 498 to 541, both numbers inclusive, on November 1, 

1945; 542 to 589, both numbers inclusive, on November 1, 

1946; 590 to 641, both numbers inclusive, on November 1, 

1947; 642 to 3721, both numbers inclusive, op November 

1, 1948. I 

24 All of said bonds to be signed by its president or 
Vice-President and sealed with the corporate seal of 
the Company, attested by the Secretary or Assistant-Secre¬ 
tary, and to have endorsed thereon the Trustee^ certificate 
of identification, and to have attached thereto cojupons bear¬ 
ing the facsimile lithographed signature of the Treasurer 
of said company representing the successive installments 
of interest to fall due May 1, 1929, and thereafter semi¬ 
annually on the first days of November and May in each 
year until the maturity of said bonds. All of said bonds 
to bear interest at the rate of six and one-half per centum 
(6%%) per annum, from November 1st, 192o, and said 
bonds and coupons being payable in gold coin of the United 
States of America of not less than the present Standard of 
weight and fineness, said interest being payable only upon 
presentation and surrender of the several interest coupons 
as they respectively mature, said bonds to be subject to pre¬ 
payment and redemption as provided in said bpnds and as 
hereinafter set forth. Said bonds, coupons aijd Trustee’s 
certificate are to be in substantially the following form and 
tenor and subject to necessary variation as to number, de¬ 
nomination and maturity, to-wit: 

“United States of America. 

No. —. ! $—. 

The Cavalier 

Washington, D. C. 

First and Refunding Mortgage 6%% Coupon Gold Bond. 

The Cavalier Corporation (hereinafter calletjl the “Com¬ 
pany”) for value received, promises to pay td the bearer, 
or if registered, to the registered owner hereof, on Novem¬ 
ber 1, 19—, upon the surrender hereof Dollars ($—) in 

United States gold coin of the present standard without de¬ 
duction from either principal or interest for thje amount of 
United States normal Federal Income Tax n<^t exceeding 
two per centum (2%) per annum on the income derived 
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from such interest which the company or the Trustee may 
be authorized to pay thereon, or deduct therefrom, by vir¬ 
tue of any law of the United States, at the office of The 
F. H. Smith Company, Washington, D. C., and to pay inter¬ 
est thereon from November 1, 1928, at the rate of six and 
one-half per centum (6%%) per annum, payable half-yearly 
in like gold coin at said office on May 1st and November 1st 
in each year upon the surrender of the appropriate coupons 
hereto attached. The Company further agrees that upon 
written application made to it, it will refund to the holder 
of this bond, the amount of any tax paid by such holder, 
imposed hereon by the law of the States of Pennsylvania, 
Connecticut or Vermont, not exceeding four mills per dol¬ 
lar of the principal hereof per annum; by the law of the 
State of Maryland not exceeding four and one-half mills 
per dollar of the principal hereof per annum; by the law 
of the District of Columbia not exceeding five mills per dol¬ 
lar of the principal hereof per annum; by the law of the 
State of Virginia not exceeding five mills per dollar of 
the principal hereof per annum; the State Income Tax im¬ 
posed by the law of the State of Massachusetts not exceed¬ 
ing six per centum (6%) per annum on the interest hereof; 
the State Income Tax imposed by the law of the State of 
New Hampshire not exceeding three per centum (3%) per 
annum on the interest hereof; and the Tax imposed hereon 
by the law of any other State of the United States not ex¬ 
ceeding five mills per dollar of the principal hereof per 
annum; provided, however, that any application for such 
refund must be made to the Company within — (30) days 
after such tax has been paid by the holder hereof. 

25 To insure the punctual payment of said principal, 
interest and United States normal Federal Income 

Tax the company has covenanted to make advance deposits 
with The F. H. Smith Company, as Depositary, as more 
fully set forth in the Deed of Trust hereinafter described. 

This bond is one of a series of 3721 bonds of the Com¬ 
pany numbered consecutively from 1 to 3721, both inclusive, 
aggregating $1,950,000 in principal amount known as its 
First and Refunding Mortgage 6%% Coupon Gold Bonds, 
which are to become First Mortgage 6 y 2 %' Coupon Gold 
Bonds in the manner provided in the Deed of Trust herein¬ 
after described. 

Bonds numbered 47 to 86, 164 to 203, 370 to 419, 642 to 
711, 759 to 1538, all numbers inclusive, are for $100 each in 
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principal amount. Bonds numbered 1 to 16, 2$ to 40, 87 
to 100, 107 to 126, 135 to 154, 204 to 223, 230 to 1253, 263 to 
284, 297 to 320, 333 to 354, 420 to 445, 455 to 482,498 to 523, 
542 to 571, 590 to 623, 712 to 743, 1539 to 2980, all numbers 
inclusive, are for $500 each in principal amount. Bonds 
numbered 17 to 22, 41 to 46, 101 to 106, 127 to J134, 155 to 
163, 224 to 229, 254 to 262, 285 to 296, 321 to 332, |355 to 369, 
446 to 454, 483 to 497, 524 to 541, 572 to 589, 624 to 641, 744 
to 758, 2981 to 3716, all numbers inclusive are for $1,000 
each in principal amount. Bonds numbered 37)L7 to 3721, 
all numbers inclusive are for $5,000 each iii principal 
amount. Said bonds mature on the following dates: 1 to 22, 
both numbers inclusive, on November 1, 1933^ 23 to 46, 
both numbers inclusive, on November 1, 1934; 47 to 106, 
both numbers inclusive, on November 1, 1935; 107 to 134, 

both numbers inclusive, on November 1, 1936; 135 to 163, 

both numbers inclusive, on November 1, 1937; 164 to 229, 

both numbers inclusive, on November 1, 1938; 230 to 262, 

both numbers inclusive, on November 1, 1939; 263 to 296, 

both numbers inclusive, on November 1, 1940; 297 to 332, 

both numbers inclusive, on November 1, 1941; 333 to 369, 

both numbers inclusive, on November 1, 1942; 370 to 454, 

both numbers inclusive, on November 1, 1943; (455 to 497, 

both numbers inclusive, on November 1, 1944; |498 to 541, 

both numbers inclusive, on November 1, 1945; p42 to 589, 

both numbers inclusive, on November 1, 1946; 590 to 641, 

both numbers inclusive, on November 1, 1947; 642 to 3721, 
both numbers inclusive, on November 1, 1948. 

The payment of all said bonds, as the said boiids shall be 
executed, certified and delivered, together with interest 
thereon, equally and ratably and without priority or pref¬ 
erence of any bond over any other, is secured bjy a deed of 
trust made by the Company to Columbia Trustee and Reg¬ 
istrar Corporation, as Trustee, and Daniel R. Crissinger, 
as Co-Trustee, duly executed, acknowledged and delivered 
by the Company, and duly recorded among the land records 
of the District of Columbia, to all provisions of (which deed 
of trust, said bonds and the coupons thereof, are hereby 
made subject, with the same effect as if herein fully set 
forth. For a more particular description of the covenants 
of the Company in said deed of trust, as well ai for a par¬ 
ticular description of said mortgaged property and the 
nature and extent of the security, the rights of [the holders 
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of said bonds, the terms and conditions of their issuance 
and security, and the method of their payment, reference 
is made to said Deed of Trust. This bond is issued and 
accepted by the holder hereof, subject to payment before 
maturity on any interest payment date by payment of the 
full amount of the principal hereof and all interest accrued 
thereon to the date of redemption, and taxes, if any, to¬ 
gether with a premium of two per centum (2%) on 
26 said principal, if called for redemption on or before 
November 1st, 1931; one per centum (1%) if called 
for redemption subsequent to November 1st, 1931, and on 
or before May 1st, 1946; thereafter at par, in the manner 
set forth in said Deed of Trust. 

This bond unless registered shall pass by delivery. As 
provided in said Deed of Trust, upon presentation to The 
F. H. Smith Company, Washington, D. C., Registrar, own¬ 
ership hereof may be registered by said Registrar in the 
name of any person or corporation designated by the holder 
hereof, without thereby affecting the negotiability of the 
coupons appertaining hereto; if so registered this bond may 
be transferred (but only upon similar presentation by the 
registered owner in person or by attorney duly authorized 
in writing), either to a new registered owner or to bearer, 
the latter restoring its transferability by delivery. Any 
such registration or transfer shall in each case be noted 
hereon by said Registrar. 

The execution by the Trustee of the Trustee’s certificate 
hereon is essential to the validity of this bond and conclu¬ 
sive of its due issue under said Deed of Trust. 

In case of default in the payment of interest or of the 
principal of any of said bonds, or in the prompt deposit by 
the Company with the Depositary of the amounts on ac¬ 
count of principal, interest and tax covenanted to be de¬ 
posited as provided in and by said Deed of Trust, or in case 
of default in performance of any of the other covenants or 
conditions in said Deed of Trust, the principal of this bond 
may become due and payable before its regular maturity 
date, together with interest accrued thereon as provided in 
said Deed of Trust. 

In witness whereof, The Cavalier Corporation has caused 
these presents to be duly signed in its corporate name by 
its President or Vice-President, and its corporate seal to 
be hereunto affixed and attested by its Secretary or Assist- 
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ant Secretary, and appropriate interest coupons bearing 
the facsimile signature of its Treasurer to be hereto at¬ 
tached, as of the first day of November, 1928. 

[corporate seal.] THE CAVALIER CORPORA¬ 
TION, 

By-, | 

President. 

Attest: 


Secretary ” 

(Form of Coupon.) 

“The Cavalier 
Washington, D. C. 

The Cavalier Corporation will pay to the beater on the 

first day of-, 19—, upon the surrender hereof at the office 

of The F. H. Smith Company, in Washington, ih C.,- 

Dollars ($—) in gold coin of the United States of America, 
being six months’ interest then due on its Firsjt and Re¬ 
funding Mortgage 6!/4% Coupon Gold Bond, unless said 
Bond shall have been duly called for previous redemption. 

I 

> 

Treasurer. 

No. — 

27 (Form of Registry.) 

“No Writing in Space Below Except by Registrar 


Date of 
registration. 


Registered owner. 


Signature of 
registrar. 


The proper United States revenue stamps appertaining 
to this Bond have been affixed to the within mentioned Deed 
of Trust and duly cancelled.” 

(Form of Certificate by Trustee.) 

l 

“This Bond is one of the Bonds which are described in 
the within mentioned Deed of Trust as secured thereby. 

COLUMBIA TRUSTEE AND REGISTRAR 
CORPORATION, 

As Trustee, 

By-, 

Secretary.” 
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Whereas, at a meeting duly called and held, the stock¬ 
holders and the board of directors of the Company have 
duly authorized the issuance, execution and delivery of said 
bonds and of this Deed of Trust; and 

Whereas, all things necessary to make said bonds, when 
duly authenticated by the Trustee, valid and legal obliga¬ 
tions of the Company and to make this Deed of Trust valid, 
legal and binding for the purposes herein expressed have 
been performed; 

Now therefore, in consideration of the premises and of 
the purchase and acceptance of said bonds by the holders 
thereof, and the sum of One Dollar to it paid, the Company, 
in order to secure the payment of the principal and inter¬ 
est on said bonds according to the terms thereof, and the 
performance and observance of each and every of the coven¬ 
ants and conditions herein and in said bonds contained, and 
to declare the terms and conditions upon which said bonds 
arc issued, received and held, by these presents docs give, 
grant, bargain, sell, assign, alien, remise, release, mortgage, 
convey, pledge, warrant, confirm, transfer and set over unto 
Columbia Trustee and Registrar Corporation, as Trustee, 
and to Daniel R. Crissinger, as Co-Trustee, and to its and 
his successor or successors, in trust forever: 

All that certain lot or piece of land situate in the District 
of Columbia, described as follows: 

Lot numbered Forty-three (43) in Morris Cafritz’s Sub¬ 
division of Square numbered Twenty-six Hundred Eighty- 
eight (2688) as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in Book 81, page 120. 

Together with any and all buildings, improvements and 
appurtenances now standing or at any time hereafter con¬ 
structed or placed upon said land, or any part thereof, and 
all furnishings and fittings of every kind, including but ex¬ 
pressly not limited to all furniture, rugs, curtains, draper¬ 
ies, kitchen utensils, and every effect used by the Company 
in furnishing any apartment, apartments, hall and/or recep¬ 
tion places in said premises which the Company now has or 
may hereafter acquire title to or an equity in, by purchase 
or otherwise, all of which are hereby specifically assigned, 
transferred, mortgaged, pledged and set over to the 
28 said Trustee and Co-Trustee with the same force and 
effect as if each and all of said improvements, build- 
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ings, chattels and effects were now in or on saijd premises 
as the absolute property of the company (all of which 
estate, proper-y, interest and rights hereby conveyed, trans¬ 
ferred, assigned, mortgaged or pledged, or intended so to 
be, are hereinafter in this instrument sometimes referred to 
as “the premises”); together with the reversion or rever¬ 
sions, remainder or remainders, in and to sai<jl land and 
premises, and together with all rents and proceeds thereof, 
which are hereby specifically assigned, with the same force 
and effect as if each and all of the persons who are now or 
may hereafter become tenants of said building were now 
known and herein expressly named; and together with all 
and singular the tenements, hereditaments, easements, ap¬ 
pendages and appurtenances to said land and premises 
belonging, or in any wise appertaining, and all ofj the estate, 
right, title, interest, claim or demand whatsoever, of said 
company, either in law or in equity, either in possession or 
expectancy, in and to the above described land, premises 
and estate. 

All of the foregoing described property beihg subject 
temporarily, however, to a certain deed of trust, hereinafter 
referred to as “Underlying Mortgage,” and to certain 
bonds issued pursuant to and secured by such Underlying 
Mortgage, such Underlying Mortgage and bonds being de¬ 
scribed as follows, to-wit: 


“Deed of Trust dated the 1st day of April, 192b, executed 
by Hilltop Manor Co., unto G. Bryan Pitts as Trustee, 
securing an authorized issue of One Million Fou:' Hundred 
Thousand ($1,400,000.00) Dollars, First Mortgage Six and 
Three-quarters (6%%) Per Cent Gold Bonds, s^id under¬ 
lying mortgage having been duly filed and recorded among 
the land records of the District of Columbia on the 9th dav 
of April, 1926.” 


To have and to hold the above granted land an<J premises 
unto the said Trustee, and Co-Trustee, its an<!l his suc¬ 
cessors and assigns, forever. 

In trust, nevertheless, upon the terms and trusts herein¬ 
after set forth, for the equal and proportionate benefit and 
security of all present and future holders of said bonds and 
coupons, without preference, priority or distinction, as to 
lien or otherwise, of one bond over any other bond by rea¬ 
son of priority in the time of execution, issuanc^, negotia- 
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tion, date of maturity thereof, or otherwise, and it being the 
further intent hereof that the lien and security of this Deed 
of Trust shall take effect upon the day of the date hereof, 
without regard to the time or times of any advance or ad¬ 
vances of the money hereby secured. 

And it is expressly covenanted and agreed that all said 
bonds are to be issued, certified, delivered and negotiated 
and that said premises are conveyed to and are to be held 
and disposed of by the Trustees, subject to the further 
covenant^, conditions, provisions, uses and trusts herein set 
forth, that is to say: 


Article One. 

Issuance, Authentication, Delivery, Exchange, and 

Registration of Bonds. 

Section 1. Five hundred ninety thousand dollars ($590,- 

000) principal amount of the bonds to be secured hereby 

shall be executed by the Company and delivered to 

29 the Trustee for certification bv it and shall be re-de- 

* 

livered to the Company at any time and from time to 
time to or upon the written order of the President or Vice- 
President of the Company without any obligation on the 
part of the Trustee to see to the application of said bonds 
or the proceeds thereof. Bonds to be certified and delivered 
under the provisions of this Section, may be in temporary 
or definitive form and of such denominations in conformity 
with the provisions of this Deed of Trust as shall be re¬ 
quested in said order. 

Section 2. The remaining one million three hundred 
sixty thousand dollars ($1,360,000) principal amount of 
bonds authorized to be issued under this Deed of Trust 
shall be forthwith signed and sealed by the Company and 
delivered to the Trustee, and shall be by it certified and 
delivered from time to time to or upon the written order 
of the President or Vice-President of the Company to re¬ 
fund the following obligations of the Company (hereafter 
called the 4 ‘Underlying Bonds”), to-wit: 

One million three hundred sixty thousand dollars 
($1,360,000.00) principal amount of First Mortgage Six 
and Three-quarters Per Cent Gold Bonds made by Hilltop 
Manor Co., a corporation organized under the laws of the 
iState of Delaware and secured by Deed of Trust unto G. 
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Bryan Pitts as Trustee, dated the 1st day of Apjril, 1926, 
and duly filed for record and recording among; the land 
records of the District of Columbia, on April 9,19£6. 

The bonds held by the Trustee under the ternls of this 
Section 2, shall be delivered by the Trustee to the Com¬ 
pany or to its nominees: 

1. Whenever and as from time to time an equal principal 

amount of said Underlying Bonds, either canceled or un¬ 
canceled, shall be deposited with the Trustee hereunder; 
provided, however, that each such Underlying Bond, when 
deposited with the Trustee hereunder, shall be in form 
transferable by delivery and shall have all unmatured cou¬ 
pons, if any, attached and shall be accompanied by evidence 
satisfactory to the said Trustee that the matured coupons, 
if any, appertaining' to such bonds, have been paid, or that 
funds therefor have been deposited with the Trustee or 
Trustees under the Deed of Trust securing sucji Under¬ 
lying Bonds. i 

2. Whenever and as from time to time, there sh^ll be de¬ 
posited with the Trustee an amount in cash (including prin¬ 
cipal, premium, if any, and interest) sufficient to retire at 
the next redemption date an aggregate principal amount of 
Underlying Bonds equal to the aggregate principal amount 
of the Bonds so delivered by the Trustee to the Company. 

Section 3. Until definitive Bonds can be prepared, which 
the Company covenants shall be done expeditiously, the 
Company may execute and upon the request of j:he Com¬ 
pany the Trustee shall certify and subject to the limita¬ 
tion and provisions of Section 2 of this Article, it shall de¬ 
liver, in lieu of such definitive Bonds, one or more printed 
or typewritten temporary Bonds substantially of the tenor 
and effect of the Bonds hereinbefore recited, without cou¬ 
pons and with appropriate omissions, variations a^id inser¬ 
tions. Upon surrender of such temporary fronds for 
30 exchange for definitive Bonds, the Company, at its 
own expense, shall prepare and execute, 4 n d upon 
cancellation of such temporary Bonds, the Trustee shall, 
upon receipt thereof, certify and deliver, in Exchange 
therefor, definitive Bonds of like aggregate principal 
amount. Until exchanged as aforesaid the temporary 
Bonds shall in all respects be entitled to the saiW benefits 
of this Deed of Trust as the definitive Bonds, and interest, 
when and as payable, shall be paid and payment thereof 
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endorsed on such Bonds on presentation thereof for that 
purpose. Until definitive Bonds are prepared, temporary 
Bonds may be exchanged for an equal aggregate principal 
amount of temporary Bonds, of any denomination. 

Such temporary Bonds as shall not have been delivered 

by the Trustee pursuant to Section 2 of this Article at the 

time that the definitive Bonds have been prepared shall 

forthwith be canceled and cremated bv the Trustee and a 

* 

certificate of such cremation delivered to the Company and 
in lieu of such temporary Bonds so canceled, the Company 
shall execute and deliver to the Trustee permanent bonds 
in a like aggregate principal amount which permanent 
Bonds shall be certified by the Trustee and retained by it 
subject to the provisions of Section 2 of this Article. 

Section 4. No bond shall be secured or entitled to any 
benefit or lien hereunder unless authenticated by the cer¬ 
tificate of the Trustee endorsed thereon, and every such 
certificate upon any such bond issued by the Company shall 
be conclusive evidence that such bond has been duly issued 
and is secured hereby. 

The coupons attached to each bond shall bear the fac¬ 
simile of the signature of the Treasurer of the Company. 

Section 5. Any of said bonds signed by the proper officers 
at the time of such signing or any interest coupons bearing 
the facsimile signature of any present or future Treasurer 
of the Company shall, notwithstanding any change of offi¬ 
cers, prior to certification or issue, bind the Company and 
be secured hereby as if no such change had occurred. 

Section 6. There shall be kept by The F. H. Smith Com¬ 
pany at its office in Washington, D. C., a register for the 
registration and transfer of said bonds, in which The F. 
H. Smith Company, on payment of its reasonable charges, 
will register any such bond; such registration shall be noted 
on the bond by The F. H. Smith Company and thereafter 
no transfer thereof shall be valid unless made on said 
register by order of the owner or by attorney duly author¬ 
ized and similarly noted on the bond, but the same may be 
discharged from registration by being in like manner trans¬ 
ferred to bearer and thereupon transferability by delivery 
shall be restored, but the bond may again from time to time 
be registered or transferred to bearer as before. No such 
registration shall affect the negotiability of the coupons 
which shall always be transferable by delivery. The holder 
of any said bond which shall not at the time be registered 
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and the holder of any coupon shall be deemed the owner 
respectively of such bond or coupon and none of the parties 
hereto shall be affected by any notice to the contrary. 

Section 7. In case any bond issued hereundet, with the 
coupons thereto pertaining, shall, prior to the payment 
thereof, be mutilated, lost or destroyed, a new bond, in¬ 
cluding coupons, of like tenor and date, and bearing the 
same distinctive number, may at the discretion of the 
Company and the Trustee, be executed, certified and 
31 delivered in exchange for and upon cancellation of 
the mutilated bond and its coupons, or in substitution 
for the bond and coupons so lost or destroyed, upon receipt 
of (1) satisfactory evidence of the loss or destruction of such 
bond and its coupons; (2) proof of ownership thereof; (3) 
indemnity satisfactory to the Trustee, and (4) payment of 
cost of preparing said bonds and coupons. The Trustee 
shall incur no liability for anything done by it funder this 
section. 

Section 8. All bona fide purchasers before maturity of 
any of said bonds are, as to the lien created by! this Deed 
of Trust, expressly declared to possess the rights of holders 
in due course, and they shall not be bound by ndtice to the 
Trustee, or to prior holders of facts of which said purchas¬ 
ers were without knowledge at the time of their purchase. 

Article Two. 

Payment and Redemption of Bonds, j 

Section 1. The Company hereby covenants that it will 
punctually pay or cause to be paid to the lioldep* of every 
bond issued hereunder and secured hereby, th0 principal 
and accrued interest thereon, and further agreed to pay or 
cause the same to be paid in the following manner: 

The amortization payments for each year arjd the ma¬ 
turities of the said bonds shall be: 

Year ending— 


November 1, 1933 .|.. $14,000 

November 1, 1934 . 15,000 

November 1, 1935 . 17,000 

November 1, 1936 . 18,000 

November 1, 1937 . 19,000 


3—6259a 
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November 1, 1938 
November 1, 1939 
November 1, 1940 
November 1, 1941 
November 1, 1942 
November 1, 1943 
November 1, 1944 
November 1, 1945 
November 1, 1946 
November 1, 1947 
November 1, 1948 


20,000 

21,000 

23,000 

24,000 

26,000 

27,000 

29,000 

31,000 

33,000 

35,000 

38,000 


The remaining $1,560,000 of bonds shall mature on No¬ 
vember 1, 1948. 

The Company agrees that, beginning on November 1st, 
1928, it will deposit with The F. H. Smith Company, the 
Depositary hereunder, on the first day of each and every 
month, so long as any of the bonds authorized and issued 
hereunder shall remain outstanding, one-twelfth (1/12) of 
the total amount of amortization and one-twelfth (1/12) 
of the interest payments and one-twelftli (1/12) of the nor¬ 
mal Federal Income Tax not exceeding two per centum 
(2%) per annum due for the ensuing year; it being essential 
that said monthly amortization, interest and tax deposits 
be made regularly and punctually in order to insure that 
thirty (30) days before the respective amortization, inter¬ 
est and tax payments are due, said deposits' shall be suffici¬ 
ent to meet said payments. A failure punctually to pay any 
of said monthly payments on account of said amortization, 
interest and tax shall constitute a default under this Deed 
of Trust. 

32 Section 2. The Company further agrees that upon 

written application made to it within-(—) days 

after the tax is due and paid by any of the several holders 
of said, bonds, it will refund to said holders the amount 
of any Tax paid by such holder, imposed hereon by the law 
of the States of Pennsylvania, Connecticut or Vermont, not 
exceeding four mills per dollar of the principal of said 
bonds per annum; by the law of the State of Maryland not 
exceeding four and one-half mills per dollar of the prin¬ 
cipal of said bonds per annum; by the law of the District 
of Columbia not exceeding five mills per dollar of the prin¬ 
cipal of said bonds per annum; by the law of the State of 
Virginia not exceeding five mills per dollar of the princi- 
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pal of said bonds per annum; the State Income Tax imposed 
by the law of the State of Massachusetts not exceeding six 
per centum (6%) per annum on the interest of said bonds; 
the State Income Tax imposed by the law of the State of 
New Hampshire not exceeding three per centum! (3%) per 
annum on the interest of said bonds; and the T;jx imposed 
hereon by the law of any other State of the United States 
not exceeding five mills per dollar of the principal of said 
bonds per annum. 

Section 3. When and as each of the payments of prin¬ 
cipal and interest shall be made to The F. H. Smith Com¬ 
pany, as Depositary hereunder, the liability of the Com¬ 
pany with respect thereto shall be discharged; and the hold¬ 
ers of the bonds or coupons covered by such payments shall 
look for payment thereof, if any, solely to said depositary, 
and shall cease to be entitled to the benefit of th)is Deed of 
Trust on account of said bonds, or coupons, to j the extent 
of the particular payment. The payments so made shall be 
applied by said Depositary to the payment of $aid bonds 
and coupons when due. 

Section 4. If at any time the Company or its successors 
shall fail to make such deposits or to pay such bonds and/or 
coupons as and when the same fall due, then The F. H. 
Smith Company or its successors may advance such pay¬ 
ments or may purchase such maturing bonds and/or cou¬ 
pons, provided that within ninety days after the maturity 
thereof the F. H. Smith Company shall: 

(a) Either subordinate such bonds and/or coijpons to all 
unmatured bonds of the same issue then outstanding and 
shall cause said subordination to be evidenced liy endorse¬ 
ment on the said bonds and coupons. 

(b) Or, in the event The F. H. Smith Company shall 
elect not to subordinate said bonds and/or coupons, it shall 
notify the Trustee and all holders of bonds of said issue 
outstanding, that it elects to hold said bonds ^nd/or cou¬ 
pons on a parity with all other bonds of saidj issue out¬ 
standing. 

(c) In the event that no notice is given to the Trustee and 
the bondholders as provided in subsection (b) 1 ercof, then 
said bonds and/or coupons shall become and be automati¬ 
cally subordinated to all other bonds and/or coupons of the 
same issue then outstanding. 
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(d) If the Company shall fail for a period of eighteen 
consecutive months to pay at least thirty-three and one- 
third per centum (33%%) of the aggregate of principal 
and interest payments maturing during said eighteen 
months, The F. H. Smith Company shall give notice of 
such default to the Trustee and to the holders of all 
bonds of the said issue then outstanding. 

33 Section 5. Any or all bonds secured hereunder are 
subject to payment before maturity on any interest 
payment date, by payment of the full amount of principal 
of said bonds and all interest accrued thereon to date of 
redemption, and taxes, together with a premium upon the 
bonds so to be redeemed, as follows: On all bonds called 
for redemption on or before November 1, 1931, two (2%) 
per centum of the principal; on all bonds called for re¬ 
demption subsequent to November 1, 1931, and on or be¬ 
fore May 1, 1946, one (1%) per centum of the principal; 
thereafter at par. 

Section 6. At least thirty days prior to the date for re¬ 
demption on any interest payment date the Company shall 
deliver to the Trustee written notice of its intention so to 
redeem together with evidence satisfactory to the Trustee 
of the Company’s ability to pay the full amount of the 
principal of the bonds so to be redeemed, all interest to 
accrue thereon to the next ensuing interest payment date, 
and taxes, if any, together with the premium of such bonds 
so to be redeemed, which moneys the Trustee may, at its 
sole discretion, require the Company to deposit with the 
Depositary hereunder not less than thirty days prior to 
such redemption date. The Company shall pay the cost 
of publishing and mailing the notices hereinafter provided 
for, and shall advance to the Depositary an amount of 
money Sufficient to pay said cost. All moneys deposited 
under this section shall be disbursed by the Depositary as 
directed by the Trustee under the terms hereof. Any de¬ 
posit or deposits made with the Depositary pursuant to 
this section shall be deposited by the Depositary in such 
bank or banks as it may in its discretion select, but in 
no event shall the Depositary be required to hold any of 
such deposit or deposits in specie or currency, and in no 
event shall it be required to deposit any or all of said 
funds in separate or special accounts in such bank or banks, 
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but said funds may be mingled with any other deposits or 
credits of said Depositary. 

Section 7. Provided the Company has complied with the 
provisions of Section 6 of this Article the Trustee shall 
determine the numbers of the specific bonds to be redeemed 
and shall publish a notice that such bonds a^e called for 
redemption, at least once prior to the date of redemption, 
which publication shall not be less than one wjeek prior to 
the date of redemption, in a daily newspape^ of general 
circulation published in the District of Columbia, and shall 
mail a similar notice to each of the registered holders, if 
any, of said specific bonds at their last known post office 
address. But such notice by mail shall not be a condition 
precedent to such redemption and the failure to mail any 
such notice shall not affect the validity of the proceedings 
for such redemption. 

Section 8. Such bonds shall cease to be entitled to any 
benefit of the lien of this Deed of Trust upon j redemption 
deposit being made with the Depositary, and the Company 
shall be freed from all liability thereon and the money so 
deposited shall be applied by the Depositary to fhe redemp¬ 
tion of such bonds, upon presentation and surrender of 
such bonds with the coupons maturing on the redemption 
date and all coupons not due at the date of redemption. 
Such bonds so called for redemption shall cease to bear in¬ 
terest from the date thus fixed for their payment. The 
Company shall not have the right to redeem any or all of 
said bonds if it should be in default under tlje terms of 
this Deed of Trust, unless the Trustee shall consjent thereto. 
The Trustee may in its discretion require all redeemed 
bonds to be deposited with it until maturity t}y their re¬ 
spective terms. 

34 Section 9. If any bond be presented f<)r payment 
when due under any of the provisions thereof or of 
this Deed of Trust, not accompanied by all interest coupons 
thereto belonging, both matured and unpaid hnd subse¬ 
quently maturing, the holder thereof shall, before receiv¬ 
ing payment thereof, satisfactorily indemnify^ the Com¬ 
pany, the Trustees, and The F. H. Smith Company against 
all loss, cost, damage or expense to which they or either 
of them may be subjected by reason of any claim or demand 
that may be made at any time upon such unpresented in¬ 
terest coupons. 
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No interest coupons for matured interest belonging to 
any bond hereby secured shall, unless accompanying such 
bond, be entitled, in case of a default hereunder, to any 
benefit of or through this Deed of Trust until after the 
prior payment in full of the principal of all the bonds 
issued hereunder and of all matured interest coupons be¬ 
longing thereto and accompanying the same. 

Article Three. 

Covenants of Title and Maintenance. 

Section 1. The Company covenants that it has and will 
preserve a good title in fee simple to all the mortgaged 
premises and property, free and clear of all liens and en¬ 
cumbrances, except as herein expressly stated, and will 
warrant and defend the same to the Trustee and Co- 
Trustee against the claims of all persons whomsoever; that 
except as herein expressly stated this Deed of Trust is 
and will be kept a lien upon said premises and property 
and the Company will not at any time create or allow to 
accrue or exist any debt, lien or charge which would be 
prior to the lien of this Deed of Trust, upon any part of 
the mortgaged premises and property; that neither the 
value of the mortgaged premises and property nor the lien 
of this Deed of Trust, will be diminished or impaired in 
any way by any acts of the Company, and that the Com¬ 
pany will not remove any property secured hereunder 
which is now or which may hereafter be in or upon the 
said premises, during the existence of this Deed of Trust, 
without the Trustee’s consent in writing. That the Com¬ 
pany will forthwith cause this Deed of Trust to be re¬ 
corded and re-recorded and filed and refiled as shall be 
required by law, in order to preserve the lien of the same 
as a mortgage, both of real and personal property, in the 
District of Columbia, and will at any future time and as 
often as it may be necessary, execute upon demand of the 
Trustee or Co-Trustee all such other and further assur¬ 
ances, deeds, mortgages, confessions of judgment, or other 
instruments in writing in due form and effect as may be 
necessary to preserve the lien of this Deed of Trust and 
to carry out the intent and meaning hereof. 

Section 2. The Company further covenants that it will 
not suffer any mechanic’s lien to attach to said premises 
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or any part thereof; that it will pay all taxes and assess¬ 
ments, extraordinary as well as ordinary, water rent, mu¬ 
nicipal, governmental and other rates, charges knd imposi¬ 
tions which shall at any time be or have been assessed, 
levied or imposed upon the Company or upon said prem¬ 
ises and property or any part thereof, or upon the interest 
of the Trustee or Co-Trustee or said bondholders therein 
or upon this Deed of Trust or upon the incom^ or profits 
of said mortgaged premises, and property, and will make 
such payments respectively from time to timd, within 30 
days after the same shall become respectively due and 
payable, or become a lien on the mortgaged premises 
35 and property, and in due time to prevent any delin¬ 
quency thereon or any forfeiture or sale ^hereof and 
will produce to the Trustee receipts therefor ot other sat¬ 
isfactory evidence of each of such payments within ten 
days thereafter. 

Nothing in this Deed of Trust contained slfiall require 
the Company to pay any tax, assessment, impost, charge, 
claim, demand or lien whatsoever so long asj it shall in 
good faith and by appropriate legal proceedings contest 
the validity thereof; and if in any such case, the Com¬ 
pany shall on written request therefor by the Trustee de¬ 
posit with said Trustee the amount of money [sufficient to 
discharge such tax, assessment, impost, charge, claim or 
lien in full, including costs and interest to be [used by the 
Trustee for the purpose of discharging the iame in the 
event that the Company shall be unsuccessful [in said con¬ 
test, any such delay in payment shall not Object said 
premises or any part thereof to forfeiture dr sale, and 
shall not entitle the Trustee or the bondholders or any of 
them to pay such contested charge or lien, j In lieu of 
depositing such cash, the Company shall, however, have 
the right to give to the Trustee a bond with a Surety satis¬ 
factory to the Trustee in such reasonable suih as will in 
the judgment of the Trustee be sufficient for ihe purpose, 
conditioned to pay such contested charge or lien in full, 
including costs and interest in case the Company, if it 
shall be unsuccessful in said contest, shall not forthwith 
discharge such charge or lien, in full. 

Section 3. The Company for itself, its successors and 
assigns, covenants and agrees that it and they will not 
hereafter apply for any deduction, by reason c^f any mort- 
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No interest coupons for matured interest belonging to 
any bond hereby secured shall, unless accompanying such 
bond, be entitled, in case of a default hereunder, to any 
benefit of or through this Deed of Trust until after the 
prior payment in full of the principal of all the bonds 
issued hereunder and of all matured interest coupons be¬ 
longing thereto and accompanying the same. 

Article Three. 

Covenants of Title and Maintenance. 

i 

Section 1. The Company covenants that it has and will 
preserve a good title in fee simple to all the mortgaged 
premises and property, free and clear of all liens and en¬ 
cumbrances, except as herein expressly stated, and will 
warrant and defend the same to the Trustee and Co- 
Trustee against the claims of all persons whomsoever; that 
except as herein expressly stated this Deed of Trust is 
and will be kept a lien upon said premises and property 
and the Company will not at any time create or allow to 
accrue or exist any debt, lien or charge which would be 
prior to the lien of this Deed of Trust, upon any part of 
the mortgaged premises and property; that neither the 
value of the mortgaged premises and property nor the lien 
of this Deed of Trust, will be diminished or impaired in 
any way by any acts of the Company, and that the Com¬ 
pany will not remove any property secured hereunder 
which is now or which may hereafter be in or upon the 
said premises, during the existence of this Deed of Trust, 
without the Trustee’s consent in writing. That the Com¬ 
pany will forthwith cause this Deed of Trust to be re¬ 
corded and re-recorded and filed and refiled as shall be 
required by law, in order to preserve the lien of the same 
as a mortgage, both of real and personal property, in the 
District of Columbia, and will at any future time and as 
often as it may be necessary, execute upon demand of the 
Trustee or Co-Trustee all such other and further assur¬ 
ances, deeds, mortgages, confessions of judgment or other 
instruments in writing in due form and effect as may be 
necessary to preserve the lien of this Deed of Trust and 
to carry out the intent and meaning hereof. 

Section 2. The Company further covenants that it will 
not suffer any mechanic’s lien to attach to said premises 
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or any part thereof; that it will pay all taxes and assess¬ 
ments, extraordinary as well as ordinary, water rent, mu¬ 
nicipal, governmental and other rates, charges and imposi¬ 
tions which shall at any time be or have beeh assessed, 
levied or imposed upon the Company or upon said prem¬ 
ises and property or any part thereof, or upon the interest 
of the Trustee or Co-Trustee or said bondholders therein 
or upon this Deed of Trust or upon the incomb or profits 
of said mortgaged premises, and property, and will make 
such payments respectively from time to timd, within 30 
days after the same shall become respectively due and 
payable, or become a lien on the mortgaged premises 
35 and property, and in due time to prevent any delin¬ 
quency thereon or any forfeiture or sale thereof and 
will produce to the Trustee receipts therefor or other sat¬ 
isfactory evidence of each of such payments within ten 
days thereafter. 

Nothing in this Deed of Trust contained shall require 
the Company to pay any tax, assessment, impost, charge, 
claim, demand or lien whatsoever so long as it shall in 
good faith and by appropriate legal proceedings contest 
the validity thereof; and if in any such cas<j, the Com¬ 
pany shall on written request therefor by the Trustee de¬ 
posit with said Trustee the amount of money sufficient to 
discharge such tax, assessment, impost, charge, claim or 
lien in full, including costs and interest to be 'used by the 
Trustee for the purpose of discharging the bame in the 
event that the Company shall be unsuccessful !in said con¬ 
test, any such delay in payment shall not Subject said 
premises or any part thereof to forfeiture or sale, and 
shall not entitle the Trustee or the bondholders or any of 
them to pay such contested charge or lien. In lieu of 
depositing such cash, the Company shall, hoWver, have 
the right to give to the Trustee a bond with a surety satis¬ 
factory to the Trustee in such reasonable sum as will in 
the judgment of the Trustee be sufficient for fhe purpose, 
conditioned to pay such contested charge or lien in full, 
including costs and interest in case the Confipany, if it 
shall be unsuccessful in said contest, shall nqt forthwith 
discharge such charge or lien, in full. 

Section 3. The Company for itself, its successors and 
assigns, covenants and agrees that it and tljey will not 
hereafter apply for any deduction, by reason <jf any mort- 
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gage, from the taxable value of the land embraced in this 
Deed of Trust, and will not claim any credit on principal 
or interest on said bonds, on account of the payment of 
any taxes upon said land, and in case of any such deduc¬ 
tion or claim or in the event of the passage after the date 
hereof of any law applicable to the District of Columbia, 
deducting from the value of the land for the purpose of 
taxation any lien thereon or compelling the Trustee to pay 
or deduct any taxes which may be imposed or assessed 
upon said bonds or any of them or said mortgaged prem¬ 
ises, or changing in any wise the laws of taxation for state 
or local purposes, on mortgages or bonds secured by a 
mortgage, or the manner of the collection of any such taxes 
so as to affect this Deed of Trust, the Trustee shall have 
the right to give thirty days’ notice to the Company re¬ 
quiring the payment of said bonds; and it is hereby agreed 
that if such notice be given the entire indebtedness hereby 
secured shall become due at the expiration of said thirty 
days, anything herein contained to the contrary notwith¬ 
standing. Or said Trustee shall have the option, in lieu 
of such notice of payment and either before or after such 
notice, either to pay or consent to the payment of said 
taxes, in which event the amount so voluntarily paid or 
which if may ultimately be obliged to pay after contest, 
shall forthwith become a first lien hereunder in favor of 
the Trustee upon said mortgaged premises paramount to 
all liens thereon and the Company covenants and agrees 
to reimburse and repay the Trustee, upon demand, the 
amount so paid by it with interest on said sums so ad¬ 
vanced at the rate of 6%% per annum. 

Sectibn 4. The Company further covenants that it will 
not commit or suffer any waste of any property hereby 
mortgaged and that within thirty days after the 
36 same shall accrue it will pay or cause to be dis¬ 
charged or will make adequate provision for the 
satisfaction or discharge of all lawful claims or demands 
of mechanics, laborers, material-men or others entitled to 
liens under the mechanics’ lien laws or other statutes or 
laws which, if unpaid, might by law be given precedence 
to this Deed of Trust as a lien or charge upon the mort¬ 
gaged premises or any part thereof or the income thereon. 

Section 5. The Company for itself, its successors and 
assigns, covenants and agrees that it will not during the 
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life of this Deed of Trust execute and deliver any other 

mortgage or Deed of Trust or permit the spne to be 

executed and delivered, which might or could become a lien 

upon the property referred to herein even though said 

mortgage or Deed of Trust be expressly subordinate to the 

lien of this indenture, unless the written consent of the 

Trustee hereunder shall be secured and evidenced bv his 

* 

signature and acknowledgment of said subordinate mort¬ 
gage or Deed of Trust. Any such purported niortgage or 
Deed of Trust which does not bear the signature and ac¬ 
knowledgment of the Trustee as aforesaid shgll be void 
and of no effect. The Trustee in his absolute discretion 
may give or refuse to give his consent to the execution and 
delivery of any such subordinate mortgage dr Deed of 
Trust. 

Section 6. The Company covenants to at all times main¬ 
tain the mortgaged premises and property and every part 
thereof in good repair, working order and condition and 
in such manner that the same shall comply wijh all valid 
rules, ordinances, orders, regulations and requirements of 
all boards, bureaus and departments of municipal or state 
authorities having jurisdiction thereof and so that the 
same shall be satisfactory to and approved by insurance 
companies as to a fire or other risk and at all tinjies to make 
all needful and proper replacements, repairs, renewals and 
improvements so that the efficiency of said property both 
real and personal shall not be impaired. The Trustee shall 
have the right to enter upon and in all or any part of said 
premises at any time for the purpose of makijng such in¬ 
spection thereof as to the Trustee shall seem necessary 
or proper. 

Section 7. The Company, subject to the written approval 
of the Trustee, may make alterations and/or Additions to 
the aforedescribed premises. Before undertaking any such 
alteration or addition the Company must submit its plans 
and specifications to the Trustee, together with any and 
all proposed contracts therefor, and if such plhns, specifi¬ 
cations and proposed contracts are approved by the Trus¬ 
tee, before commencing work the Company covenants to 
furnish to the Trustee a bond in such form and amount 
as may be required by the Trustee to guarantee the com¬ 
pletion of such alterations and/or additions. 
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Section 8. The Company covenants that it will cause to 
be paid and satisfied all Underlying Bonds on or before 
April 1, 1935. 

Article Four. 

Insurance. 

Section 1. The Company further agrees to keep all the 
improvements on said property, whether partially or 
wholly constructed, and the fixtures, furnishings, equip¬ 
ment, machinery and apparatus now or hereafter to be 
therein contained continuously insured against loss or 
damage by fire and lightning for an amount satisfactory 
to the Trustee, and the Company further agrees to 
37 carry tornado, workmen’s compensation, public lia¬ 
bility, casualty, and other forms of insurance, in¬ 
cluding elevator insurance and insurance against damage 
to plate.glass, explosion by steam boilers, fly wheels and 
bombs, or such other insurance as the Trustee shall re¬ 
quire, in such amount as to the Trustee may seem reason¬ 
able, all such policies to be made payable to the Trustee 
as its interest may appear and delivered to the Trustee, 
except as otherwise provided in said Underlying Mort¬ 
gages until their release, and the Company agrees in each 
case to promptly pay the premiums on all policies afore¬ 
said upon presentation of the bills therefor. The Company 
further agrees that no other insurance shall be placed on 
said property without the consent of the Trustee. All said 
insurance is to be placed with such Company or Com¬ 
panies and through such broker or brokers as directed by 
the Trustee. 

Section 2. If any of the mortgaged property shall be 
destroyed or damaged at any time by fire, or other cause 
whatsoever, the Company covenants forthwith to repair, 
rebuild, restore, renew and replace the same and to pay 
therefor. The Trustee may adjust, collect and receipt for, 
and in its discretion compromise all claims under said in¬ 
surance policy or policies, and any moneys due thereunder 
shall be paid to the Trustee, subject, however, to said Un¬ 
derlying Mortgages until their release. When the cost of 
such repairing, rebuilding, restoring, renewing or replac¬ 
ing has been established by a sworn statement of an archi¬ 
tect or general contractor to be selected by the Trustee, 
the Company hereby expressly agrees to pay the excess, 
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if any, of the cost of such repairing, rebuilding^ restoring, 
renewing or replacing, as thus shown over the net amount 
of the insurance available for the same. In the event that 
the Company, in case of damage to said property, or the 
destruction thereof, shall forthwith repair, Rebuild, re¬ 
store, renew and/or replace the same and, thp Company 
having first paid to the Trustee the aforesaid Excess, then 
in such case, but not otherwise, all insurance moneys which 
shall be received by the Trustee under said policy or 
policies, covering said property, after deducting therefrom 
the reasonable charges of the Trustee in connection with 
the collection and disbursement of said moneys, including 
attorneys’ and counsel fees, shall be paid out upon archi¬ 
tects’ certificates for the expenses of such repairing, re¬ 
building, restoring, renewing and/or replacing of said 
property, but a sufficient amount of said moniys shall at 
all times be retained by said Trustee to pay fjor such re¬ 
pairing, rebuilding, restoring, renewing and/ojr replacing 
of said property free from liens. 

In the event that any such loss shall exceed Ten Thousand 
Dollars ($10,000) the Company shall submit lor the ap¬ 
proval of the Trustee plans and specifications for restora¬ 
tion and any proposed contract or contracts foij such work. 
In order to determine the cost of said restoration the Trus¬ 


tee may thereupon obtain from any disinterested architect 
or contractor an estimate of the cost of such repairing, re¬ 
building, restoring, renewing or replacing, the cost of which 
estimate may be deducted from said insurances moneys in 
the hands of the Trustee. 

In the event of the total destruction of any building or 


buildings secured herein, or in the event of a lo^s requiring 
substantially the reconstruction of such building or build¬ 
ings, the Company shall forthwith proceed to erect and 


complete a new building or buildings on said premises, to 
cost not less than, and to be substantially sipailar in all 
respects to, the building or buildings so damaged or de¬ 
stroyed, and the said new building or buildipgs shall be 
erected and constructed substantially according to 
38 the plans and specifications of said darriaged or de¬ 
stroyed building or buildings or according to such 
other plans and specifications as the Trustee ip its absolute 
discretion may approve. If it shall appear |at any time 
that said insurance moneys are not sufficient} to pay for 
the completion and erection of said building pr buildings, 
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in accordance with the plans and specifications approved 
by the Trustee, the Company shall, on demand, deposit the 
amount of such shortage or deficit with the Trustee, or the 
Company may deliver to the Trustee a good and sufficient 
bond with sureties satisfactory to the Trustee and in a 

•j 

form and amount satisfactory to the Trustee, conditioned 
that the Company shall and will within twelve months after 
the happening of such damage or destruction of such build¬ 
ings, eredt and complete such new building or buildings in 
accordance with said plans and specifications, free from 
all claims for mechanics’ liens. Upon being furnished with 
the said bond the Trustee shall disburse said insurance 
moneys as aforesaid, but not otherwise. 

After the completion of said building or buildings, as 
aforesaid, free from all liens, as aforesaid, the proceeds 
from any and all fire insurance policies covering or repre¬ 
senting personal property damaged or destroyed, as afore¬ 
said, shall be disbursed by the Trustee upon the order of 
the Company toward the equipment of said building or 
buildings with suitable furniture, furnishings, apparatus 
and equipment of at least equal quality to that damaged 
or destroyed. Said orders shall be subject to the approval 
of the Trustee and shall be subject to the lien of this Deed 
of Trust. 

Section 3. In the event that the Company fails to forth¬ 
with repair, renew, restore, rebuild or replace the build¬ 
ing, buildings and/or personal property as provided in 
Section 2 of this Article, then the Trustee, in its absolute 
discretion, is hereby authorized (but not required), and 
without prejudice to any other right or remedy hereunder, 
in the name of the Company, or otherwise, to do such re¬ 
pairing, rebuilding, restoring, renewing or replacing, and 
to have all insurance moneys, together with the moneys 
representing the excess, shortage or deficit, if any, hereto¬ 
fore provided, applied toward the cost thereof, and to do 
all other needful things so as to preserve the security 
hereof, hnd in such event and for such purpose, the interest 
of the Company in all insurance moneys shall be, by virtue 
hereof, assigned and transferred to said Trustee. The 
Trustee may elect to proceed with such work before said 
excess, shortage or deficit is deposited with it, and in such 
event the Company agrees to pay to the Trustee on demand 
the amount of any deficit occurring after applying the ag- 
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gregate of all insurance moneys collected by thb Trustee 
to the total cost of such repairing, rebuilding, restoring, 
renewing or replacing. 

Section 4. In the event that the Company sh^ll fail to 
proceed forthwith to rebuild or repair the sai(jl building 
or buildings, so damaged or destroyed by fire, fn accord¬ 
ance with the terms and conditions in this trust deed con¬ 
tained, then and in any such case the Trustee, in its dis¬ 
cretion, and without any action on the part of the bond¬ 
holders, may without previous notice to the Company, and 
upon the written request of the holders of not! less than 
twenty-five (25) per centum in amount of the tjonds then 
outstanding shall declare the principal of all boiids hereby 
secured and then outstanding to be due and payable im¬ 
mediately, and upon such declaration ail of said 
39 principal, together with the interest accrued thereon, 
shall become and be due and payable immediately, 
at the place of payment herein provided. In stich event, 
the Trustee shall have and it is hereby given the right to 
apply any and all proceeds of insurance policies which may 
at such time or times be in its hands, (1) to the repayment 
of any and all sums of money which may theretofore have 
been advanced by the Trustee and shall not pri^or thereto 
have been repaid to the Trustee, together witjh interest 
thereon at the rate of 6*4% per centum per annuijn from the 
time of the advancements until the repayment thereof in 
full, and together with the Trustee’s lawful expenses and 
charges as herein provided; (2) to the paymerjt of taxes 
in arrears on said property if any; (3) to the payment of 
accrued interest on all bonds then outstanding, ratably; 
(4) to the payment of the principal of all bond^ then out¬ 
standing, ratably; and (5) the balance, if any, shall be 
paid to the Company. In the event that the said funds 
shall not be sufficient to pay in full all of the items herein¬ 
above provided for to be paid, then and in such event the 
Company shall forthwith pay over the deficiency in con¬ 
nection therewith to the Trustee. 

Article Five. j 

Advances by Trustee. 

Section 1. The Trustee is hereby authorized, j or in case 
of its refusal to act, the legal holder or holders of not less 
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than one-fourth in amount of the bonds hereby secured and 
outstanding at such time, are hereby authorized, but not 
required, whenever and as often as it may become neces¬ 
sary or advi-able so to do by reason of the delinquency of 
the Company in the performance of the covenants of this 
Deed of Trust to procu-e or renew insurance or to collect 
insurance moneys or to place said mortgaged property in 
proper condition or repair, or to discharge taxes or assess¬ 
ments, or other charges, levied, imposed or assessed upon 
the real Estate and personalty or any part thereof, or to 
redeem the same from any tax sale or forfeiture or to pur¬ 
chase anv tax title thereon, or to remove anv mechanic’s 
lien or other lien or incumbrance thereon, or to carry on 
the prosecution or defense of any suit affecting the secur¬ 
ity for the bonds issued hereunder, or, in the event of the 
failure of the Company to satisfy, release and discharge 
said Underlying Mortgage referred to in the granting 
clause hereof on or before April 1, 1935, from the date 
hereof, to satisfy, release and discharge said Underlying 
Mortgage, and to advance or expend the necessary moneys 
for any of said purposes, including the payment of rea¬ 
sonable lawyers’ fees and court costs, stenographers’ 
charges and expenses for procuring evidence, if any, and 
any and all costs for the preparation for trial or trials of 
any such suits. 

Section 2. The Company expressly covenants to pay to 
the Trustee on demand all moneys so advanced or ex¬ 
pended, under the provisions of this instrument with in¬ 
terest on each item at six and one-half per centum ( 6 ^ 2 %) 
per annum, as well as reasonable compensation for the 
services of the Trustee hereunder, all of which sums shall 
be deemed a first lien on said premises and a charge on 
said premises prior and paramount to the bonds hereby 
secured, (unless said lien shall be waived as provided in 
Article Seven hereof) and are hereby declared to be so 
much additional indebtedness secured by this Deed of Trust 
and to be payable on demand in the same coin and in the 
same manner as the bonds secured hereby; and, subject to 
the provisions of Article three, section 2, the Trustee shall 
not be required to inquire into the validity of any 
40 tax title, or of taxes, assessments, charges or sales 
therefor, or of liens, or other items, in advancing 
moneys as above authorized. Any action taken by the Trus- 
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tee or by the bondholders under the provisions of this 
Article shall be without prejudice to and not exclusive of 
any other of their rights hereunder by reason df the de¬ 
fault of the Company, which shall give rise to su|ch action, 
and the provisions hereof shall not be construed as in any 
sense obligatory or as requiring any affirmative action on 
the part of the Trustee and bondholders. 

Section 3. For use in and for the purpose of making any 
advances which the Trustee is authorized to make here¬ 
under, the Trustee is hereby expressly authorize^ and em¬ 
powered to borrow money from whatever sourbe and in 
whatever manner shall seem advisable to the Trustee and 
to execute and deliver to the person or persoi|s loaning 
such money instruments of indebtedness in whatever form, 
consistent with the provisions hereof, shall seem advisable 
to the Trustee; such instruments of indebtedness may be 
in the form of, include, or be secured by an assignment or 
transfer by the Trustee of the lien of the Trustee as herein 
provided for money advanced, to the extent of the money 
so borrowed and advanced, and any and all sudh assign¬ 
ments or transfers shall entitle the holder dr holders 
thereof to the same rights hereunder as the Trustee would 
have held had it itself advanced the money so borrowed by 
the Trustee and advanced. 

Article Six. 

Events of Default. j 

Section 1. In case default shall be made in the pay¬ 
ment of the principal or of any of the monthly payments 
provided herein on account of amortization, interest and 
tax on any of said bonds or in the due observance or per¬ 
formance of any covenant or condition whatsoever in this 
Deed of Trust required to be kept or perforated by the 
Company, and (except as to payments of principal, interest 
and tax due November 1, 1948) any such foregoing default 
shall continue for a period of twenty (20) days dfter writ¬ 
ten notice thereof to the Company by the Trustee, or to 
the Company and the Trustee by the holders df not less 
than twenty-five per centum (25%) in amount oi the bonds 
hereby secured and then outstanding, specifying wherein 
such default consists, or in the event that thd Company 
shall cease doing business or shall be dissolved or shall go 

i 
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into liquidation or in the event that a receiver of the Com¬ 
pany or of any of its property shall he appointed, or in 
the event that the Company shall be adjudicated a bank¬ 
rupt or insolvent, or shall make an assignment for the 
benefit of its creditors, or shall voluntarily begin any pro¬ 
ceeding or take any steps for the purpose of having itself 
declared or adjudicated a bankrupt or insolvent, or shall 
fail, following a partial or complete destruction of the 
mortgaged premises by fire or other cause, to forthwith 
repair, rebuild or restore the same and to pay therefor, 
then and in any such case the Trustee, in its discretion, and 
without any action on the part of the bondholders, may, 
without previous notice to the Company, and upon the writ¬ 
ten request of the holders of not less than twenty-five per 
centum (25%) in amount of the bonds then outstanding 
shall declare the principal of all bonds hereby secured and 
then outstanding to be due and payable immediately, and 
upon such declaration the said principal, together with the 
interest accrued thereon, and taxes, if any, shall be- 
41 come and be due and payable immediately, at the 
place of payment aforesaid, anything in the Deed of 
Trust or in said bonds to the contrary notwithstanding. 
The Coihpany shall not be entitled to any notice of default 
with respect to principal and interest due November 1 , 
1948, or to any other notice not expressly herein provided 
for. 

Section 2 . The above provisions, however, are subject to 
the conditions that if, after the principal of said bonds shall 
have been so declared to be due and payable, and before any 
sale of said property pursuant to advertisement or proceed¬ 
ing for the foreclosure of the lien hereof, all principal of 
said bonds due by lapse of time, and not by such declara¬ 
tion, and all arrears of interest, upon said bonds and inter¬ 
est on overdue bonds or installments of interest at the rate 
of six and one-half per centum ( 6 V 2 %) per annum, shall 
have been paid by the Company or collected out of said 
property, and the Company shall also have performed all 
other things in respect to which it may have been in default 
hereunder, and shall have paid the reasonable charges and 
expenses of the Trustee or of the holders of said bonds, in¬ 
cluding reasonable attorneys’ fees paid or incurred, and a 
reasonable commission to the Trustee, the Trustee may, by 
written notice to the Company waive such default and its 
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consequence; but no such waiver shall extend to or affect 
any subsequent default or impair any right Consequent 
thereto. 

Section 3. In any case in which, under the prpvisions of 
Section 1 of this Article, the Trustee has the right to de¬ 
clare the principal of all bonds hereby secured ai^d then out¬ 
standing to be due and payable immediately, or ipL the event 
of default in the prompt deposit with the Depositary of the 
monthly amounts on account of amortization, interest and 
tax payments or any part thereof, as provided in Article 
Two, Section 1, the Company covenants, at ai|iy time or 
times upon the demand of the Trustee, forthwith to sur¬ 
render to it, and the Trustee shall be entitled to take actual 
possession of, the mortgaged property, and, ini its discre¬ 
tion may, with or without force and with or withbut process 
of law, (the Company hereby waiving all “notice to quit” 
or other legal notice which might otherwise be required for 
entry by process of law) and before or after declaring the 
principal of said bonds immediately due, and without any 
action on the part of any bondholder, enter upon, take and 
maintain possession of all or any part of said mortgaged 
property, together with all records, documents, leases, 
books, papers and accounts of the Company relat: ngthereto, 
and may, as the attorney in fact or agent of the Cpmpany, 01 - 
in its own name as Trustee, hold, manage and operate said 
mortgaged property and collect the rents thereof and lease 
the same in such parcels and for such time ahd on such 
terms as it may see fit, and may cancel any lease or sublease 
for any cause or on any ground which would entitle the 
Company to cancel the same, and may change the name of 
said mortgaged premises, if desired and may sigh the name 
of the Company, or its successors or assigns, to all papers 
and documents in connection with such operationi and shall, 
after paying out of the revenue from said mortgaged prop¬ 
erty all expenses of management and operation of said 
mortgaged property, including rents, insurance premiums 
and the cost of such repairs, replacements, alterations, and 
useful additions as may seem to it proper and necessary, 
and all taxes, assessments or charges or liens upon said 
mortgaged property or any part thereof, togethe^* with rea¬ 
sonable attorney’s fees and after retaining thrbe per cen- 
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turn (3%) of all amounts collected, as Trustee’s fees for its 
services in that behalf, and such further sums as mav be 
sufficient to indemnify the Trustee against any liability, 
loss or damage on account of any matter or thing done in 
good faith in pursuance to the duties of the Trustee 
42 hereunder, apply the residue, if any, first to the pay¬ 
ment of the defaulted coupons, if any, in the order of 
their maturity, with interest thereon at the rate of six and 
one-lialf per centum (6%%) per annum from the date of 
maturity thereof; next to the payment of accrued interest 
on bonds which shall have become due by lapse of time or 
declaration; and next to the payment of the principal of 
those of said bonds, if any, then matured by lapse of time 
or declaration, and unpaid; in every instance such payment 
to be made ratably to the persons entitled thereto without 
discrimination or preference. Upon the payment in full 
of whatever may be due for principal, or interest or taxes 
on said bonds, or for any other purpose, before any sale of 
the property or the entry of an order, judgment or decree 
for the sale thereof in a judicial proceeding for the fore¬ 
closure of the lien hereof, the Trustee, after making such 
provision as to it may seem advisable for the payment of 
the next ^emi-annual installment of interest, may restore to 
the Company the possession of said property, which shall 
thenceforth be subject to this Deed of Trust as if such entry 
had not been made. 

The power of entry and the powers incidental thereto 
as herein provided for may be exercised as often as occasion 
therefor shall arise, and their exercise shall not suspend or 
modify any other right or remedy hereunder. 

Article Seven. 

Partial Foreclosure and Rights Incident Thereto. 

Section 1. In any case in which, and as often as under the 
provisions of this Deed of Trust the Trustee has the right 
to declare the principal of all bonds hereby secured and 
outstanding to be due and payable immediately (prior to 
November 1, 1948) the Trustee may (but shall in no event 
be compelled to do so), without declaring said bonds due, 
cause the entire property then covered by this Deed of 
Trust to be sold at public auction in the District of Colum¬ 
bia, subject, however, to the lien of this Deed of Trust as to 
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the principal amount of all bonds secured thereby, but free 
of the lien of said Deed of Trust in so far as all arrears in 
interest, taxes, and sums due the Trustee for pa£t advances 
are concerned. In the event such sale is made, the Trustee 
shall be deemed to have waived its right to a lien on the 
mortgaged property superior to that of the bonds hereunder 
for all past advances made by it or on its behalff, and shall 
be entitled to repayment for said past advanced only as in 
this Article Seven provided. 

Section 2. Before causing the mortgaged property to be 
sold by 44 partial foreclosure” under the provisions of this 
Article Seven, the Trustee shall first give notice of the time, 
place and terms of sale by publication at least three times 
each week in one daily newspaper published in the District 
of Columbia, for at least two successive weeks next prior 
to such sale. In the event the highest price offered at any 
such sale is insufficient to pay the expenses thereof as herein 
provided, and also the full amount of all claims for Trus¬ 
tee’s advances, interest, and taxes (for default in the pay¬ 
ment of which said partial foreclosure proceedings shall 
have been instituted) or for any other reason Satisfactory 
to the Trustee, the Trustee may adjourn any subh sale from 
time to time by announcement at the time and place ap¬ 
pointed for such sale or for such adjourned sale, and may 
thereupon make such sale at the time and place to which the 
same shall be adjourned, or, in the Trustee’s absolute 
43 discretion, it may refuse-to make said sale, and elect 
to proceed to a complete foreclosure under this Deed 
of Trust in the manner provided in Article Eight hereof, in 
which latter event all expenses and charges incurred by the 
Trustee or payable to it in connection with these proceed¬ 
ings shall be considered as advances made by the Trustee to 
the Company and shall be repaid to the Trustee by the Com¬ 
pany and shall be secured by lien on the mortgaged prop¬ 
erty as provided in Section 2 of Article Five hereof. 

Section 3. In the event any sale shall be made by the 
Trustee of the mortgaged property by 44 partial foreclo¬ 
sure” as provided in this Article Seven, the Trustee, upon 
the completion of said sale, shall execute or cause to be 
executed such deed, assignment, bill of sale, certificate or 
other assurance to the purchaser as may be ijecessary to 
give good title to the property sold, subject, however, to the 
lien of this Deed of Trust, and all the provisions thereof, 
which Deed of Trust shall be and remain in fujll force and 
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effect as though said sale had not been had, except as to 
the lien aforesaid for arrears in interest and for taxes due 


and for Trustee’s advances made prior to said sale. 

Section 4. In the event of a sale of the mortgaged prop¬ 
erty by “partial foreclosure” as provided in this Article 
Seven, the proceeds of such sale, unless otherwise pro¬ 
vided by law shall be applied as follows: 


(a) To the payment of the costs and expenses of such 
sale including a reasonable compensation to the Trustee, 
its agents, attorneys, and counsel, and of all expenses, lia¬ 
bilities and advances theretofore made or incurred bv the 
Trustee under this Deed of Trust. 

(b) To the payment of all taxes in arrears at the time of 
said sale. 

(c) To the payment of interest accrued at the time of 
said sale on all bonds then outstanding, ratably. 

(d) To the payment of the surplus, if any, to the Com¬ 
pany, its successors or assigns, or to the party who may be 
lawfully entitled to receive the same, provided that the 
Trustee may apply said surplus or so much thereof as may 
be required, to the payment of any other indebtedness of 
the Company to the Trustee or to the bondholders which 
may be then due. 

In the event that the proceeds of any such sale shall not 
be sufficient to pay in full all of the items (a) to (c), in¬ 
clusive, hereinabove provided for to be paid, then and in 
such event the Company shall forthwith pay over the de- 
ficiencv in connection therewith to the Trustee. 

* I 

Section 5. A sale of the mortgaged property under the 
provisions of this Article Seven shall not relieve the Com¬ 
pany from liability to pay the indebtedness represented by 
its outstanding bonds. 


Article Eight. 


Complete Foreclosure and Rights Incident Thereto. 

Section 1. In any case in which, under the provisions of 
this Deed of Trust, the Trustee has the right to declare the 
principal of all bonds hereby secured and outstanding to 
be due and payable immediately, and the Trustee does not 
elect to make a “partial foreclosure” of the mort- 
44 gaged property under the provisions of Article Seven 
hereof, or in the event of default in the prompt pay- 
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ment of the principal and interest or any part jthereof due 
November 1st, 1948, the Trustee may, without any action 
on the part of any bondholder, and with or without declar¬ 
ing said bonds due, or, upon the written request of the 
holders of not less than twenty-five per centuijn (25%) in 
amount of said bonds then outstanding, shall 

(a) cause the property then covered by tljis Deed of 
Trust or any part thereof to be sold at public auction in the 
District of Columbia aforesaid, having first givjen notice of 
the time, place and terms of such sale by publication three 
times each week in two daily newspapers published in the 
District of Columbia aforesaid, for at least tw|) successive 
weeks next prior to such sale. The Trustee inay adjourn 

anv such sale from time to time bv announcement at the 

•/ «/ 

time and place appointed for such sale or for such ad¬ 
journed sale and make such sale at the time and place to 
which the same shall be adjourned and upon the comple¬ 
tion of any such sale shall execute or cause to |be executed 
such deed, assignment, bill of sale, certificate pr other as¬ 
surance to the purchaser as may be necessary to give good 
title to the property so sold; or 

(b) proceed to protect and enforce its rights and the 
rights of the bondholders herein, either by spit or suits 
in equity or at law, in any court or courts oif competent 
jurisdiction, whether for specific performance c}f any cove¬ 
nant or agreement contained herein or in aid of the execu¬ 
tion of any powers herein granted or for any! foreclosure 
hereof or hereunder, or for any other sale of the mortgaged 
premises or any part thereof, so far as may be authorized 
by law, or for the enforcement of such other or additional 
appropriate legal or equitable remedy as the Trustee may 
deem most effectual to protect and enforce the rights afore¬ 
said ; or 

(c) proceed to sell or foreclose the property covered by 
this Deed of Trust in such manner as may be specifically 
provided by the laws with respect to Deeds of Trust of the 
jurisdiction in which any of the said mortgaged property 
is located. 

Seasonable compensation for the services of the Trus¬ 
tees and all costs and reasonably necessary expenses, in¬ 
cluding all expense of preparing for trial and trials, reason¬ 
able attorneys’ or counsels’ fees, referee’s f^es, stenog¬ 
raphers’ or reporters’ fees or charges for taking, report- 
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ing, or transcribing any statement of witnesses or testi¬ 
mony or evidence, given or heard therein, expenses of pro¬ 
curing testimony and evidence, the cost of procuring ab¬ 
stracts of title, opinions of title and continuations thereof 
or a title guaranty policy or policies, and documentary 
evidence, if any, and printing bills incurred by the Trustee 
in any such proceeding or in the preparation therefor or 
incurred by bondholders in a proceeding instituted under 
Section 7 of this Article, or in the preparation therefor, 
shall become so much additional indebtedness secured by 
this indenture, and until the same are paid, such proceeding 
shall not be dismissed. 

Section 2. Upon, or at any time after, the commencement 
of any proceeding hereby authorized to be instituted after 
any default shall happen, the court hearing the same, upon 
application and by nomination by the complainant, as a 
matter of strict right and without notice to the Company 
or any one claiming under it, and without regard to the 
then value of said mortgaged premises, shall appoint 
45 a receiver or receivers of said mortgaged premises 
or any part thereof, and the Company hereby irre¬ 
vocably consents to such appointment and waives notice 
of any application therefor. Any such receiver shall have 
all the usual powers and duties of receivers in like or 
similar cases, and all the powers and duties of the Trustee 
in case of entry as hereinabove provided, and shall continue 
as such and exercise all said powers until the date of con¬ 
firmation of sale, and apply the moneys collected to the 
payment of reasonable compensation for his and his at¬ 
torney’s and counsel’s services to be fixed by said court, to 
the payment of the expenses and charges of operating and 
maintaining said mortgaged premises and property, in¬ 
cluding taxes, insurance premiums, water rents and re¬ 
pairs, whether accruing before or after such sale, and the 
balance, if any, toward the payment of the indebtedness 
hereby secured, and of any deficiency decree that may be 
entered in such proceeding. And any receiver appointed 
under any provision of this Deed of Trust may operate and 
carry on the business of the Company as completely and 
unrestrictedly as could such Company prior to such pro¬ 
ceedings, any law now in force or hereafter enacted, to the 
contrary notwithstanding. Any such receiver shall have 
the right to incur obligations and to issue certificates 
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therefor for such purposes, in such amount, at such times, 
for such maturities and at such rates of interest as the 
Trustee shall authorize. 

Section 3. In case of such sale of said mortgaged prop¬ 
erty or any part thereof, the proceeds of such sale, unless 
otherwise provided by law, shall be applied as follows: 

(a) to the payment of the costs and expenses of such 
sale, including a reasonable compensation to t^ie Trustee, 
its agents, attorneys and counsel, and of all expenses, lia¬ 
bilities and advances made or incurred by the Trustee un¬ 
der this Deed of Trust. 

(b) to the payment of all taxes, assessments, or liens 
prior to the lien of these presents, except any taxes, assess¬ 
ments or other superior liens subject to which such sale 
shall have been made. 

(c) to the payment of the whole amount of principle and 
interest which shall then be owing and unpaid upon the 
bonds hereby secured or any of them, with interest at the 
same rate as is expressed in the bonds on the 'overdue in¬ 
stallments of interest, and in case such proceeds shall be 
insufficient to pay in full the whole amount so (jlue and un¬ 
paid upon the said bonds, then to the payment of such prin¬ 
cipal and interest ratably, without preference [ or priority 
of principal over interest, or of interest over principal, or 
of any installment of interest over any other installment 
of interest. 

(d) to the payment of the surplus, if any, io the Com¬ 
pany, its successors or assigns, or to the party who may 
be lawfully entitled to receive the same. 

Section 4. At any such sale any bondholder or the Trus¬ 
tee may bid for and purchase said mortgaged property or 
any part thereof. The purchaser at any such ^ale shall be 
entitled in making settlement or payment for tjie property 
purchased, to use and apply any bonds and apy matured 
and unpaid coupons hereby secured, by presenting such 
bonds and coupons in order that there may be credited 
thereon the sum apportionable and applicable)to the pay¬ 
ment thereof, out of the net proceeds of such sale; and 
thereupon such purchaser shall be credited op account of 
such purchase price payable by him, with the sum appor¬ 
tionable and applicable out of such net [proceeds to 
46 the payment of the bonds and coupons s<^ presented; 
provided, however, that in all cases the purchaser or 
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purchasers shall pay in money a sufficient sum to cover the 
items referred to in subparagraphs (a) and (b) of Section 
3 of this Article. No purchaser at any such sale shall be 
bound to see to the application of the purchase money or 
to inquire as to the authorization, necessity, expediency or 
regularity of any such sale. Any such sale shall operate to 
divest all right, title, interest, claim and demand whatso¬ 
ever, either in law or in equity, of the Company, its suc¬ 
cessors and assigns, and of any person claiming through or 
under them, in and to the property so sold, or any part 
thereof. 

Section 5. If any default, as set forth in this Deed of 
Trust, shall happen, and shall continue for twenty days 
after notice of default in the cases where such notice is 
hereinbefore provided, the Company, on demand of the 
Trustee, will pay to the Trustee for his benefit or for the 
benefit of the holders of the bonds and coupons and claims 
for interest then outstanding, as their respective interests 
may appear, in United States gold coin of the standard 
of weight and fineness existing on the date hereof, a sum 
equivalent to the amount due the Trustee for advances 
made by him under this trust, and/or the amount due on 
all the outstanding bonds for principal and interest with 
interest upon said advances and upon the overdue principal 
and installments of interest at the rate of six and one-half 
per centum (6y»%) per annum, and taxes, if any, and in 
case the Company shall fail to pay the same forthwith 
upon such demand the Trustee in its own name and as 
Trustee of an express trust shall be entitled to recover 
judgment for the whole amount so due and unpaid. The 
Trustee shall be entitled to recover judgment as aforesaid 
either before or after or during the pendency of any pro¬ 
ceeding for the enforcement of the lien of this Deed of 
Trust arid its right to recover any such judgment shall not 
be affected bv anv sale hereunder or bv the exercise of anv 

•> V * * 

other right, power or remedy for the enforcement of the 
provisions of this Deed of Trust or by the foreclosure of 
the lien thereof; and in case of a sale of the mortgaged 
property or any part thereof and of the application of the 
proceeds of sale to the payment of the indebtedness rep¬ 
resented by the bonds, coupons and claims for interest and 
taxes, the Trustee in its own name and as Trustee of an 
express trust shall be entitled to receive and to enforce pay- 
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ment of any and all deficiency or amount then remaining 
due and unpaid upon any or all of the bonds then outstand¬ 
ing for the benefit of the holders thereof, and shall be en¬ 
titled to recover judgment for any portion of such indebted¬ 
ness remaining unpaid, with interest. The Coikipany, for 
itself and its successors or assigns, in whom tjhe title to 
said property may hereafter be vested, does hereby em¬ 
power any attorney of any Court of Record within the 
United States or elsewhere to appear for it, or them, in any 
such action, and after one or more declaration^ filed con¬ 
fess judgment against it, or them, as of any term for the 
amount of any such payments, with costs of suit and at¬ 
torneys’s fee of ten per centum (10%) for collection, and 
release of all errors, without stay of execution, and inquisi¬ 
tion and extension upon any levy on real estate is hereby 
waived, and condemnation agreed to, and the exemption of 
personal property from levy and sale on anyj execution 
upon such judgment is also hereby expressly vjaived, and 
no benefit of exemption shall be claimed under ^nd by vir¬ 
tue of any exemption law now in force or which may be 
hereafter passed, and the right to enter judgment as con¬ 
fessed as aforesaid shall be recurrent for ever}! such fail¬ 
ure to pay any of said monthly payments. Each and every 
judgment recovered as aforesaid is hereby maile and de¬ 
clared to be a lien upon the aforedescribed property, su¬ 
perior to any and all liens, encumbrances, or mortgages of 
any kind or character upon said property, excepting only 
this deed of trust, and any and all liens, encum- 
47 brances, or mortgages of any kind or character which 
hereafter may be placed or arise upon or against 
said property are hereby expressly made and (jleclared to 
be inferior and subordinate to each and every judgment re¬ 
covered as aforesaid. The Trustee, obtaining judgment as 
aforesaid, shall be entitled to all rights of enforcement 
thereof recognized by law, including that of execution or 
judicial sale, and in the event of such execution or judicial 
sale, the purchaser at such sale shall take the title to the 
aforedescribed property free and clear of all liens, en¬ 
cumbrances, or mortgages of any kind or character, except¬ 
ing only this Deed of Trust. No recovery of any judg¬ 
ment bv the Trustee and no lew of anv execution under anv 

•/ * * i m/ 

such judgment upon property subject to the lien of this Deed 
of Trust or upon any other property shall in any manner or 
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to any extent affect or impair the lien of the Trustee upon 
the mortgaged property or any part thereof or any rights, 
powers or remedies of the Trustee hereunder or any rights, 
powers ol' remedies of the holders of said bonds and cou¬ 
pons, but such lien, rights, powers and remedies shall con¬ 
tinue unaffected and unimpaired as before. Any moneys 
thus collected by the Trustee under this section shall be 
applied by the Trustee as and in the manner provided for 
in Section 3 of this Article. 

Section 6. The Company will not at any time insist upon 
or plead, or in any manner whatsoever take the benefit or 
advantage of anv extension law now or at anv time here- 
after in force, nor will it claim, take or insist on any bene¬ 
fit or advantage from any law now or hereafter in force 
providing for the valuation or appraisement of the mort¬ 
gaged property or any part thereof prior to any sale or 
sales thereof to be made pursuant to any provision herein 
contained, nor will it apply for or obtain any order or de¬ 
cree of any court of competent jurisdiction for the accom¬ 
plishing* of any of the aforesaid purposes, and it hereby ex¬ 
pressly waives all benefits and advantage of any such law 
or laws, orders or decrees, and covenants that it will not 
hinder, delay or impede the execution of any power herein 
granted and delegated to the Trust, but that it will suffer 
and permit the execution of every such power as though no 
such law or laws had been made and enacted. 

Section 7. Whenever under the provisions hereinabove 

contained it shall have become the dutv of the Trustee to 

•» 

institute legal proceedings upon the written request of 
the holders of the requisite proportion of the outstanding 
bonds and provided deposit or tender of deposit of not less 
than said requisite proportion of the outstanding bonds 
have been made with or to the Trustee, and provided 
proper indemnity has been tendered, and the Trustee shall 
have wrongfully or unreasonably refused or failed to act 
within twenty (20) days after such request and tender of 
indemnity, then and in any such case, but under no other 
condition, the same bondholders who under the provisions 
hereof have the right to demand action by the Trustee, may 
jointly institute such proceedings in law or equity as it 
was the duty of the Trustee to institute, but for the legal 
benefit of all holders of the bonds and coupons then out¬ 
standing. Every holder of any of the bonds hereby se¬ 
cured, including pledgees, accepts the same subject to the 
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express understanding and agreement that everjp right of 
action, whether at law or in equity, upon or finder this 
Deed of Trust, is vested exclusively in the Trustee as trus¬ 
tee of an express trust, and under no circumstances shall 
the holder of any bond or coupon, or any number or com¬ 
bination of such holders, have any right to institute any ac¬ 
tion at law upon any bond or bonds or any coupon or cou¬ 
pons, or otherwise, or any suit or proceeding in 
48 equity or otherwise, except in case of refusal on the 
part of the Trustee to perform any dutv imposed 
upon it by this Deed of Trust after request in Writing by 
the holder or holders of at least twenty-five per centum 
(25%) in amount of said bonds then outstanding. No ac¬ 
tion at law or in equity shall be brought by or on behalf 
of the holder or holders of any bonds or coupon^, whether 
or not the same be past due, except by the Trustee or by 
the holders of the requisite proportion of the outstanding 
bonds acting in concert under the provisions of this section 
for the benefit of all bondholders. 

# i 

Article Nine. 

Rights and Powers of Trustee, Co-Trustee and depositary. 

Section 1. The recitals of fact contained herein and in 
the bonds issued hereunder shall be understood as made 
solely by the Company and not as made or vouched for by 
the Trustee. The Trustee shall have no responsibility for 
the validity of the lien of this Deed of Trust or the execu¬ 
tion or acknowledgment thereof, nor as to the title, value 
or extent of the security afforded hereby, and shall be under 
no obligation to see to the recording, registration, filing or 
refiling of this instrument, or any instrument of further as¬ 
surance, or to the giving of any notice thereof, or to see 
that any of the property intended now or hereafter to be 
conveyed in trust hereunder is subjected to the lien hereof 
or to see to the use or application of the bonds or their pro¬ 
ceeds. 

Section 2. The Trustee and the Depositary shal|l be under 
no obligation to recognize any person, firm or corporation 
as the holder or owner of any of the bonds secured hereby, 
or to do or refrain from doing any act pursuant to the re¬ 
quest of any person, firm or corporation, professing to be 
or claiming to be such holder or owner, until such supposed 
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holder or owner shall produce the said bonds and deposit 
the same with the Trustee. But all powers and rights of 
action hereunder may be exercised and enforced at all times 
by the Trustee, as herein provided, at its election, without 
the possession or production of any of said bonds or cou¬ 
pons, or proof of ownership thereof at any time whatso¬ 
ever. The Trustee shall not be liable except as a trustee 
under an express trust for any debts contracted by it, nor 
for damages to persons or property incurred by it, nor for 
damages to persons or property of any kind whatsoever, 
or for salaries or non-fulfillment of contracts during any 
period wherein it shall manage the trust estate or premises 
upon entry. 

Section 3. The Trustee shall not in any way be liable for 
the consequence of any breach of the covenants herein con¬ 
tained, or for any act done or anything omitted hereunder 
by the Company, and in no event shall the Trustee or the 
Depositary be liable to any bondholder, except for gross 
negligence or wilful misconduct or neglect. It shall be no 
part of the duty of the Trustee to effect or collect insur¬ 
ance against fire or other damage on any portion of said 
premises or to renew any policies of insurance or to inquire 
or keep informed as to the performance or observance of 
any covenant or agreement on the part of the Company, 
under this Deed of Trust, or to pay any taxes, assessments, 
or other charges upon the premises or to do any other thing 
not affirmatively and expressly agreed to be done by it here¬ 
under. 

Section 4. The Trustee or the Depositary shall not be 
under obligation to defend any suit or proceedings brought 
against them by reason of any matter or thing con- 
49 nected with the trusts hereby created or by reason 
of being the Trustee or Depositary hereunder, or to 
take any action toward the execution or enforcement of 
any trust hereby created, unless reasonably indemnified 
by the Company, or by said bondholders, or some of them, 
to the, satisfaction of the Trustee, against all loss, costs, 
damage and expenses which might result therefrom or be 
occasioned thereby: Provided, however, that nothing in this 
Section contained shall affect any discretion herein given 
to the Trustee to determine whether any action shall be 
taken. 

'Where the Trustee and/or the Depositary have or has 
demanded or received indemnity under the provisions of 


DAVID H. BLAIR, SUCCESSOR TRUSTEE, &C. 61 

this Trust Deed, and it shall afterward appear in ithe judg¬ 
ment of the Trustee that the indemnity so demanded or 
received is or may become insufficient, the Trustee and/or 
the Depositary shall not be required to take an\ r further 
action hereunder until additional indemnity shall have been 
furnished to the Trustee and/or the Depositary. 

The Trustee and the Depositary shall be entitle^! to be re¬ 
imbursed for all proper outlays of every sort and Mature by 
them or either of them incurred in the discharge of said 
trust, or in defense of any suit or proceeding brought 
against them or either of them as Trustee or depositary 
hereunder, and to receive a reasonable and proper compen¬ 
sation for any duty that they or either of them m{ay at any 
time perform in the discharge of said trust or in defense of 
such proceeding, and all such fees, commissions, compensa¬ 
tions and disbursements, including reasonable attorneys ’ 
fees, shall constitute a first lien on said property unless 
said lien shall be waived as provided in Article Seven 
hereof. 

Section 5. The Trustee and the Depositary shjall be en¬ 
titled to act upon any notice, request, consent, certificate, 
bond, letter, telegram, or other instrument or paper be¬ 
lieved by them to be genuine and to have been properly 
executed, and shall be entitled, but not required, to receive 
as conclusive proof of any fact or matter required to be as¬ 
certained by them thereunder, a certificate signed by the 
Company, unless in this Deed of Trust otherwise specifi¬ 
cally provided, and any such certificate or evicfence pre¬ 
scribed by this Deed of Trust which the Trustee or the De¬ 
positary may accept shall be full protection and justification 
for anything suffered or done by the Trustee cfr the De¬ 
positary in good faith in reliance thereupon. 

Section 6. It is covenanted and agreed that in 4ll actions, 
suits, or proceedings, or dealings or transactiojns in any 
way affecting or relating to this Deed of Trust,! or to the 
premises or to the property covered by the lien of this Deed 
of Trust, or any part thereof, or to the title thereto, the 
Trustee shall be deemed the representative of ithe bond¬ 
holders, and in no case shall it be necessary to iiotify any 
bondholder or to make any bondholder a party to any 
action, suit or proceeding for the purpose of binding or con¬ 
cluding him. The Trustee is hereby empowered to join the 
Company in modifying, amending, altering or supplement- 


62 WASH. LOAN AND TRUST CO., TRUSTEE, &C., VS. 

ing this Deed of Trust in its absolute discretion, if it shall 
deem that the same is consistent with the best interests 
of the bondholders. The Trustee is also hereby empowered 
to consent to the renewal, replacement or substitution of 
any of the property covered by the lien of this Deed of 
Trust, as provided herein. 

50 The Trustee is also hereby empowered in its ab¬ 
solute discretion and whenever the occasion there¬ 
for may arise, to join with the Company in any instrument 
or deed dedicating any part of said premises for use as a 
public walk, highway, or alley, or parkway, or in sub¬ 
dividing or platting said premises or any part thereof, or 
in vacating any now or then existing plat or subdivision 
or any part thereof, when and if the Trustee shall regard 
the same for the best interests of the bondholders, and 
its decision as to the necessity or expediency therefor shall 
be binding upon the bondholders and each of them. The 
Trustee is also hereby empowered, in its absolute discre¬ 
tion and whenever the occasion theerfor may arise, to join 
in and ehter into any lawful contract or arrangement with 
the Company and owner or owners for the time being, of 
any adjoining premises, fixing any dividing or boundary 
line which may be in dispute or respecting the erection or 
construction of any party or division wall or any party 
caissons upon or along any dividing line between the said 
mortgaged property and any adjoining premises, including 
any contract terminating, abrogating, extending or modify¬ 
ing any such new or existing agreement. And it is hereby 
covenated and agreed that any action taken by the Trustee, 
pursuant to the authority vested in it by this Section, shall 
be conclusive and binding upon every bondholder and every 
person at any time claiming or to claim under this Deed 
of Trust, and in no event shall the assent of any bond¬ 
holder or person as aforesaid, other than the Trustee, be 
required to give binding effect to any such modification, 
amendment or revision of this Deed of Trust, or any such 
contract or arrangements as hereinabove in this Section 
specified. Provided, however, that the provisions of this 
Section shall be construed as optional with the Trustee 
and shall not be deemed in any sense obligatory or as im¬ 
posing any affirmative duties on the Trustee. 

Section 7. In case of any suit or proceeding in any way 
relating to or affecting said mortgaged property, wherein 
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said Trustee, the Depositary, or said bondholders, or any 
of them, shall be a party or parties, reasonable compen¬ 
sation for services of the Trustee and all court frosts and 
reasonably necessary expenses incurred by the Trustee, or 
the Depositary, including attorney’s fees, stenographer’s 
charges and costs of procuring abstracts of title and con¬ 
tinuations thereof, or of a title policy or a continuation 
thereof, and costs of procuring testimony and | evidence 
and statements of witnesses and documentary evidence, if 
any incurred by said Trustee or the Depositary in or about 
such suit or proceeding or in the preparation therefor, shall 
be allowed to and paid to the Trustee or the Depositary by 
the Company on demand, and shall be a lien on the mort¬ 
gaged property prior and paramount to the bondls hereby 
secured, (unless said lien shall be waived as provided in 
Article Seven hereof) and shall become so much addi¬ 
tional indebtedness secured by this Deed of Trust, and, 
wherever possible, shall be provided for in any judgment 
or decree in such proceeding. 

Section 8. It is hereby further covenanted and agreed, 
and this trust is accepted upon the express cond|tion that 
the said Trustee shall not incur any liability or j responsi¬ 
bility whatever in consequence of permitting or j suffering 
the Company to remain or be in possession of the mort¬ 
gaged property, and to use and enjoy the same, nor shall 
it become liable or responsible for any destruction, loss, 
injury or damage which may be done or happen to the 
mortgaged property either by said Company or its agents, 
servants, lessees, or by any person or persons whatever, 
or bv or from anv accident or anv cause whatever. 
51 The Trustee and the Depositary may select and 
employ in and about the execution of aijiy of the 
duties incumbent upon them hereunder suitable agents and 
attorneys. The Trustee and the Depositary shall not be 
answerable for the default or misconduct of any agent or 
attorney so employed by them if such agent or attorney 
shall have been selected with reasonable care. 

The Trustee and the Depositary may advise \Hth legal 
counsel and any action under this instrument j taken or 
suffered in good faith by the Trustee and the Depositary, 
in accordance with the opinion of such counsel^ shall be 
conclusive on the Company and on all holders of fhe bonds 
and interest coupons secured by this Deed of Thrust, and 
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the Trustee and the Depositary shall be fully protected in 
respect thereof. 

The Trustee and the Depositary shall not be liable for 
any error of judgment nor for any act done or step taken 
or omitted nor for any mistakes of fact or law, nor for 
anything which they may do or refrain from doing in good 
faith, nor generally shall they have any accountability 
hereunder except for their own wilful default. 

The Company from time to time shall pay to the Trustee 
a reasonable compensation for all services rendered here¬ 
under, and it shall also pay all the reasonable charges, 
counsel fees and other disbursements of the Trustee and 
the Depositary, and those of their attorneys, agents and 
employees, incurred in and about the administration and 
execution of the trusts hereby created, and the performance 
of their powers and duties hereunder. In default of such 
payments by the Company the Trustee and the Depositary 
shall have a lien therefor on the trust estate and the pro¬ 
ceeds thereof paramount to the lien of the bonds secured 
and outstanding hereunder (unless said lien shall be waived 
as provided in Article Seven hereof). The Trustee shall 
be reimbursed by the Company, and shall likewise have a 
paramount lien on the collateral securities and other mort¬ 
gaged property and proceeds to indemnify and hold it 
harmless against any liability, charge, assessment or ex¬ 
pense it may sustain or incur in the premises, including 
debts contracted by it and against the cost and expense of 
defending against any alleged liability in the premises of 
anv character whatsoever. 

Section 9. (a) All bonds secured by the Underlying- 
Mortgage and received by or deposited with the Trustee 
under the terms of Section 2 of Article One shall be held 
by the Trustee, subject to the terms and provisions hereof, 
as additional security for the bonds hereby secured until 
such titne as the Company shall arrange for the release, 
satisfaction and discharge of the Underlying Mortgage. 
Whenever the Company shall have arranged for the re¬ 
lease, satisfaction and discharge of the Underlying Mort¬ 
gage, the Trustee may simultaneously with such release, 
satisfaction and discharge, surrender to the Company, or 
to whomsoever the Company may designate, the bonds 
held by it hereunder and secured by the Underlying Mort¬ 
gage so released, satisfied and discharge-. The Trustee 

mav from time to time cause any and all such bonds re- 

* * 
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ceived by or deposited with the Trustee, as aforesaid, to 
be assigned, indorsed, transferred to, or registered in the 
name of the Trustee, or of a nominee of the Triistee, while 
held by the Trustee; and the Trustee may, in its I discretion, 
cause such bonds to be stamped with a stamp in such form 
as the Trustee may determine, showing that they are held 
subject to the provisions of this indenture. The Trustee 
is hereby authorized and empowered with the Same force 
and effect as if it were the absolute owner of any such 
bond, to give every consent, exercise every discretion, make 
every election, and take every step and proceeding to 
which any holder of such bonds may be entitled,! so long as 
such bonds are held by the Trustee under the terms 
hereof. 

52 (b) Any and all cash received by or deposited 

with the Trustee from time to time und^r the pro¬ 
visions of Section 2 of Article One shall be h^ld and re¬ 
tained by the Trustee until the Trustee shall hjave oppor¬ 
tunity either to purchase bonds secured by said jjnderlving 
Mortgage at a price not to exceed the redemption value of 
said bonds with accrued interest or to use and lapply such 
funds in accordance with the terms and provisions of said 
Underlying Mortgage for the purpose of releasing, satis¬ 
fying and discharging said Underlying Mortgage. 

Section 10. The Individual Trustee or so T called Co- 
Trustee has been joined as one of the Trustee^ hereunder 
so that if by any present or future law in any jurisdiction 
in which it may be necessary to perform any act in the 
execution of the trusts herein created the Corporate Trus¬ 
tee may be incompetent or unqualified to act as such Trus¬ 
tee, then all of the acts required to be perforated in such 
jurisdiction in the execution of the trusts hereby created 
shall and will be performed by the said Co-|Trustee as 
Trustee hereunder, or by his successor or successors act¬ 
ing alone. Except as it may be deemed necessary for said 
Co-Trustee solely to execute the trust hereby created, the 
Corporate Trustee may solely have and exercise the pow¬ 
ers and shall be solely charged with the performance of 
the duties hereinbefore declared on the part of the Trus¬ 
tee, to be had and exercised or to be performed. 

In case it shall at any time be impossible or be deemed 
impossible by the Corporate Trustee or its successor in 
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office hereunder at the time being for it lawfully to do or 
perform any act or acts necessary or expedient for the 
due execution of the trusts or the due exercise of the trust 
powers hereby created and hereby conferred, then and in 
every such case, the Co-Trustee or his successor in office 

•> | 7 

hereunder at the time being shall, with the consent in writ¬ 
ing of the said Corporate Trustee or its successor in office 
at the time being, have full power and authority to do and 
perform any such act or acts, of whatever nature, as if he 
had been hereby specifically thereunto authorized. Any 
and all acts so done bv the Co-Trustee or such successor in 
trust of his shall have the same effect as if done bv the 
said Corporate Trustee or its then successor in office here¬ 
under, and shall relieve the Corporate Trustee or its suc¬ 
cessors from any duty or obligation to do such act. 

Sectioti 11. The word ‘ 4 Trustee’’ when and as used in 
this deed of trust, except when some other is expressly and 
explicitly referred to or described, shall, for all purposes, 
be taken, held and considered to mean, include and de¬ 
scribe the corporation (as Trustee) or the person (as Co- 
Trustee), which, or who, shall for the time being, and 
from time to time, be charged with the execution of the 
trust herein and hereby expressed and created, whether 
the same be the parties of the second part?/ or either of 
them or any successor or successors in said trust, how- 
ever chosen or appointed. 

Article Ten. 

Successors in Trust. 

Section 1. The Trustee or the Co-Trustee or the Deposi¬ 
tary or any successor or successors for the time being act¬ 
ing hereunder, may resign as such Trustee or Co-Trustee 
or Depositary and be discharged of the trust hereby 
created, by written resignation sent by registered mail to 
the Company; such resignation shall take effect thirty (30) 
days after the mailing thereof, unless a successor or suc¬ 
cessors, duly appointed hereunder, shall have ac- 
53 cepted the Trusteeship or Depositaryship resigned, 
ill which case such resignation shall take effect at the 
time of such acceptance. Any Trustee, Co-Trustee or De¬ 
positary may also be removed by an instrument in writing 
signed by the holders of not less than two-thirds (%) in 
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amount of the bonds hereby secured, and then outstanding, 
and recorded in the offices where this instrument has been 
recorded. 

Section 2. In case at any time any Trustee, (Jo-Trustee 
or successor in trust or Depositary hereunder sljall refuse 
to act, resign or be removed, or otherwise become incapable 
of acting when and while the services of a Trustee or Co- 
Trustee or Depositary shall be required under <kny provi¬ 
sions hereof, a new Trustee or Co-Trustee may be selected 
and appointed by The F. H. Smith Company of Washing¬ 
ton, D. C., and a new Depositary may be selected and ap¬ 
pointed by the Trustee, such appointment to be made by an 
instrument executed by order of the Board of Directors 
of the appointing corporation and recorded in the offices 
where this instrument shall have been recorded. Such an 
instrument, if containing a recital that a Trustee or Co- 
Trustee or Depositary has resigned or refused to act or 
been removed, shall be sufficient evidence of suclji fact. In 
case no such appointment shall be made by said |The F. H. 
Smith Company within twenty (20) days after! the occa¬ 
sion for such appointment has arisen, a successor or suc¬ 
cessors may be appointed by the holder of a majority in 
amount of the bonds then outstanding by an instrument 
signed by such bondholders and recorded in the offices 
where this instrument shall have been recordedi In case 
no such appointment shall be made by the bondholders 
within ten (10) days thereafter, a new Trustee or Co- 
Trustee or Depositary may at any time thereafter be 
selected and appointed by any court of competent jurisdic¬ 
tion in the premises upon the application of the I Company 
or of the holder of any of said bonds, and upon sjuch notice 
as the court shall direct or as shall be in accordance with 
the rules and practice of such court. Such new Trustee or 
Depositary, if appointed by order of court as a successor 
to or substitute for the corporate Trustee or depositary 
hereunder, shall always be some responsible bai^k or trust 
company having a paid up capital and surplus aggregating 
at least $500,000, if there be such bank or trust company 
willing and able to accept the trust upon reasqnable and 
customary terms. 

Section 3. Whenever a new Trustee or Co-Trustee shall 
succeed to the Trusteeship under this instrument such new 

Trustee or Co-Trustee shall, without anv further act, deed 
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or conveyance, be and become vested with all the estate, 
properties, rights, powers, duties and trusts of its or his 
predecessor in the trust hereunder with like effect as if 
originally named as the Trustee or Co-Trustee herein. 

Section 4. Any new Trustee appointed hereunder shall 
execute, acknowledge and deliver to the Company an in¬ 
strument accepting such appointment hereunder, which 
said acceptance shall be duly recorded in the offices where 
this instrument shall have been recorded, and thereupon 
such new trustee shall become vested with identically the 
same title to said mortgaged property and the same rights 
and powers, subject to the same duties, as the Trustee 
whom or which he or it is to succeed; but the Trustee ceas¬ 
ing to act shall, nevertheless, on the written request of the 
Company or of the new Trustee, and at the Company’s ex¬ 
pense, execute and deliver an instrument transferring to 
such new Trustee, upon the trust herein expressed, all the 
estates, properties, rights, powers and trusts of the Trustee 
so ceasing to act, and shall duly assign, transfer and de¬ 
liver all property and money held by it or him to the new 
Trustee, it being understood that any cash and other 
54 property the custody of which is given to the Trus¬ 
tee or Depositary herein named shall always be in 
the custody of its successor in the trust hereunder. Should 
anv deed, convevance or instrument in writing from the 
Company be required by the new Trustee or Co-Trustee for 
more fully and certainly vesting in and confirming to such 
new Trustee or Co-Trustee such estates, rights, powers 
and duties, any and all such deeds, conveyances and instru¬ 
ments in writing shall on request be executed, acknowl¬ 
edged and delivered by the Company. 

Section 5. Any corporation into which any corporate 
Trustee or Depositary under this Deed of Trust, original 
or successor, may be merged or with which it may be con¬ 
solidated, or any coi'poration resulting from any merger 
or consolidation to which such Trustee or Depositary shall 
be a party, shall be the successor of any corporate Trustee 
under this Deed of Trust without the execution or filing 
of any paper or any further act on the part of the parties 
hereto. 

Section 6. In case any of the bonds shall have been au¬ 
thenticated but not delivered, any such successor Trustee 
or Trustees may adopt the certificate of authentication of 
the Trustee or of any successor to it, as Trustee, here- 
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under, and deliver the same so authenticated, ai^d in case 
any of the bonds shall not have been authenticated any 
successor Trustee may authenticate such bonds injthe name 
of such successor Trustee; and in all such cases,-such cer¬ 
tificates shall have the full force which it is anywhere in 
the bonds or in this Deed of Trust provided that the cer¬ 
tificate of the Trustee shall have. 

Article Eleven. 

Notices. 

Section 1. Any notice, request or other instrument re¬ 
quired by this Deed of Trust to be signed or executed by 
bondholder may be in anv number of concurrent instru- 
ments of similar tenor and made bv signed or executed bv 
such bondholders in person or by agent appointed in 
writing. 

As a condition for acting hereunder, the Trujstee may 
demand, but is not hereby obligated to, proof of the execu¬ 
tion of any such instrument, and of the fact that any per¬ 
son claiming to be the owner of any of said bonds is such 
owner, and may further require the actual deposit of such 
bond or bonds with the Trustee. 

The facts and date of the execution of any such instru¬ 
ment may be proved by the certificate of any officer in any 
jurisdiction, who by the laws thereof is authorized to take 
acknowledgments of deeds within such jurisdiction, that 
the person signing such instrument acknowledged to him 
the execution thereof, or bv anv affidavit of a fitness to 
such execution sworn to before any such officer. 

The amount of bonds transferable by delivery held by 
any person executing any such instrument as a bondholder 
and the face amounts and issue numbers of the bjmds held 
by such person and the date of his holding the same, may 
be proved by a certificate executed by any responsible trust 
company, bank, bankers, or other depositary ii^ a form 
approved by the Trustee, showing that at the date therein 
mentioned such person had on deposit with such depositary 
the bonds described in such certificate, Provided, however, 
that at all times the Trustee may require the actuil deposit 
of such bond or bonds with the Trustee. 

55 Section 2. Any notice or communication |vhich the 
Trustee or the bondholders shall desire tb give or 
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serve upon the Company, may be given or served by de¬ 
livering a true copy thereof to any officer of the Company, 
or by sending a true copy by registered mail addressed to 
it at its principal office or at the mortgaged premises. 

Section 3. Anv notice or communication which the Com- 
pany or the bondholders may desire to give or serve upon 
the Trustee may be served by delivering a true copy 
thereof tb any officer of the Trustee or by leaving a true 
copy thereof for the Trustee at the place of business of 
the Trustee in the Southern Maryland Trust Company 
Building, at Seat Pleasant, Md., or at such other address 
as the Trustee may from time to time furnish the Com¬ 
pany or the bondholders in writing. Any notice to the 
Trustee which may be sent by registered mail in accord¬ 
ance with the foregoing provisions shall have the same 
effect as if the notice had been personally served. 

Section 4. If and whenever the Trustee or the Registrar 
or the F. H. Smith Company shall desire to give any notice 
or communication to the bondholders as provided in this 
Deed of Trust, such notice shall be deemed sufficient if the 
same is published twice a week for at least three consecu¬ 
tive weeks by publication in one daily newspaper of gen¬ 
eral circulation in the District of Columbia. 

Article Twelve. 

Miscellaneous Provisions. 

Section 1. The Company covenants that it will keep 
proper books of account and maintain a modern and stand¬ 
ard accounting system and therein make or cause to be 
made full and complete entries of all dealings and trans¬ 
actions of any kind relating to the property, business and 
affairs of the Company, which said books of account shall 
at all times be open to the inspection of the Trustee; that 
it will cause said books of account to be audited at least 
once a year by accountants satisfactory to the Trustee. 
That it will furnish to the Trustee a complete copy of such 
audit and of all other audits made during the year in such 
detail as may be satisfactory to the Trustee; that it will 
furnish to the Trustee such other data relating to its busi¬ 
ness and affairs as the Trustee may require. 

Section 2. Wherever in this Deed of Trust there is any 
provision for any security or securities, indemnity or in- 
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demnity bond or surety bond to be furnished to the Com¬ 
pany, the Trustee, unless expressly to the contrary pro¬ 
vided, is hereby expressly authorized to pass jon the re¬ 
quisite amount, sufficiency, propriety and validity of the 
same, and the decision of the Trustee shall be j conclusive 
and binding* on said parties and the bondholders!; provided, 
however, that the Trustee shall not be liable forjanv action 
under this section in the absence of bad faith. 

Section 3. Except as herein expressly provided to the 
contrary, no remedy or right herein conferred upon or 
reserved to the Trustee or to the holders of j the bonds 
hereby secured, is intended to be to the exclusjon of any 
other remedy or right, but each and every such!remedy or 
right shall be cumulative, and shall be in addition to every 
other remedy or right given hereunder and now ok* hereafter 
existing at law or in equity. No delay or omission to ex¬ 
ercise any remedy or right accruing on any default shall 
impair any such remedy or right, or shall be construed to 
be a waiver of any such default, or acquiescence therein, 
nor shall it affect any subsequent defajult of the 
56 same or a different nature. Every such remedy or 
right may be exercised from time to time and as 
often as may be deemed expedient by the Trustee, or by 
the holders of the bonds hereby secured, as the c^se may be. 

Section 4. In case the Trustee or the bondholders shall 
have proceeded to enforce any right under this Deed of 
Trust, by foreclosure, entry or otherwise, and such pro¬ 
ceeding shall have been discontinued or abandoned for any 
reason or shall have been determined adversely to the 
Trustee or the bondholders, then and in every snch case the 
Company and the Trustee and the bondholders shall be 
restored to their former positions and rights Ihereunder. 

Section 5. Until some default shall have be^n made in 
the payment of the principal or interest of the bqnds hereby 
secured, or of some part thereof, or in the performance or 
observance of some covenant or condition to be kept by the 
Company under this Deed of Trust, and until such default 
shall have continued after notice, if any, as provided herein, 
the Company shall be suffered and permitted to retain 
actual possession of all the mortgaged property, and to 
manage, operate, use and enjoy the same and every part 
thereof, with the rights appertaining thereto, anjl to collect, 
receive, take, use and enjoy the earnings, income, rents, 
issues and profits thereof. 
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Section 6. If, and when, the Company shall have paid, 
or caused to be paid the full amount of all of said bonds 
secured herein, with interest thereon as said bonds shall 
have respectively matured, and shall have the deposits 
necessary, if any, for the redemption of all of said bonds 
called for redemption in the manner provided for in this 
Deed of Trust and in said bonds and coupons, and shall 
also have paid all other sums payable hereunder by the 
Company, and shall have kept and performed all of the 
things required of it herein, then, and in such event, all 
of the mortgaged property shall revert to the Company 
and the estate, right, title, and interest of the Trustee and of 
the Co-Trustee thereupon shall cease, determine and be¬ 
come void, and the Trustee and Co-Trustee, upon demand 
of the Company, but at the Company’s cost and expense, 
shall prepare and execute proper instruments releasing, 
satisfying and discharging the lien of this Deed of Trust. 
Such instrument shall be valid and effectual, in law, 
whether executed and/or delivered before or after ma¬ 
turity of said bonds and without the necessity of and re¬ 
gardless of the production, surrender, delivery or cancel¬ 
lation of any of said bonds. 

Section 7. It is further covenanted and agreed that in 
case the power of eminent domain is exercised and all or a 
part of said mortgaged property is taken thereunder, then 
whatever moneys shall thereby become due the Company 
(not, however, exceeding the amount necessary to retire 
all bonds issued hereunder and then outstanding, includ¬ 
ing a premium on bonds not due as provided in Article 
Two, Section 5 hereof, and all other sums sufficient to en¬ 
title the Company to a release hereof) shall be paid to the 
Trustee, at its election, and be used toward the payment 
of interest and principal then due on the bonds hereby se¬ 
cured and of other indebtedness secured hereby and to¬ 
ward the redemption of such bonds as may be called by 
the Company under the provisions hereof and toward the 
payment of other of said bonds to become subsequently 
due, as they respectively mature, and to the interest 
thereon, and taxes, if any, or in the discretion of the Trus¬ 
tee said moneys may be used by it in whole or in part 
toward the cost of repairing or restoring any building on 
said premises which shall have been damaged as the result 
of the exercise of the power of eminent domain. 
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57 Section 8. The covenants, agreements, conditions, 
promises and undertakings in this Deed; of Trust, 
including the covenants in regard to confession of judg¬ 
ments and to insurance, shall extend to and t)e binding 
upon the successors and assigns of the Company, as if 
they were in every case named and expressed, ^nd all of 
the covenants hereof shall bind them and eac^ of them 
jointly and severally. 

All of the covenants, conditions and provisions hereof 
shall be held to be for the sale and exclusive benefit of the 
parties hereto and their successors and assigns and of the 
holders of said bonds and coupons. 

No transfer of said mortgaged property by the Company 
and no extension of time of payment of any of said bonds 
or coupons after such transfer, shall operate to release or 
discharge the Company, it being agreed that tl^e liability 
of the Company shall continue as principal until ^11 of said 
bond, coupons and expenses are paid in full, notwithstand¬ 
ing any transfer of said premises or subsequent extension 
of time to the then owner, or other act which might serve 
as a legal or equitable discharge of a surety. 

Section 9. In case of the refusal to act, resignation or 
removal of the Depositary, or any successor or Successors 
to the Depositary, the Trustee shall be and hereby is au¬ 
thorized and empowered from time to time by instrument 
executed by order of its Board of Directors anc| recorded 
in the offices where this instrument shall have! been re¬ 
corded, to designate a place of payment for the bonds and 
coupons hereby secured other than at the offide of The 
F. H. Smith Company, 815 15th St. N. W., Washing¬ 
ton, D. C. 

Section 10. Whenever in this Deed of Trust reference is 
made to the Company, Trustee, Co-Trustee, Depositary or 
to The F. H. Smith Company, it shall be held to Ripply also 
to the successor, successors or assigns of the party re¬ 
ferred to. Wherever in this Deed of Trust the word 
‘‘bond” or “bonds” or “bondholder” or “bondholders” 
is used, it may, unless otherwise specifically provided, be 
held to include the singular as well as the pluraf number. 
Whenever in this Deed of Trust or in the bonds) the word 
“holder” or “owner” or “bearer” is used it sh^ll be con¬ 
strued, in the case of a registered bond, to mean jthe party 
in whose name the bond is registered. The woifd “Trus- 
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tee” shall be held and construed to mean the Trustee for the 
time being, whether original or successor in trust, and the 
word “Co-Trustee” shall be held and construed to mean 
the Co-Trustee for the time being, whether original or suc¬ 
cessor in trust. 

Section 11. The invalidity of any one or more phrases, 
sentences, clauses, paragraphs, Sections or Articles shall 
not affect the remaining portions of this Deed of Trust or 
any part thereof, all of which are inserted conditionally on 
their being held valid in law and in the event that one or 
more of the phrases, sentences, clauses, paragraphs, Sec¬ 
tions or Articles contained herein should be invalid, this 
instrument shall be construed as if such invalid phrase or 
phrases, sentence or sentences, clause or clauses, paragraph 
or paragraphs, Section or Sections, and/or Article or Arti¬ 
cles had not been inserted. 

Section 12. It is expressly agreed and understood, by the 
Company that it shall not be entitled at any time to the 
names or addresses of any of the legal holder or holders 
of the bonds secured by this trust deed. 

58 Section 13. The entitlement or headings of the sev¬ 
eral Articles of this Deed of Trust, the marginal 
notes hereon, and the Table of Contents hereto attached, 
are no part of this indenture and shall not be deemed to 
affect the meaning or construction of any of its provisions. 

In testimony whereof, on the day and year first herein¬ 
above written, the said The Cavalier Corporation has 
caused these presents to be duly signed with its corporate 
name by its President, or Vice-President, and its corporate 
seal to be hereunto affixed, attested by its Secretary or As¬ 
sistant Secretary, and does hereby constitute and appoint 
H. C. Maddux its true and lawful attorney-in-fact for it and 
in its name to appear before any officer authorized by law 
to take and certify acknowledgments of conveyances of 
land t6 be recorded in the District of Columbia, and then 
and there to acknowledge and deliver these presents as its 
act and deed; and the said Columbia Trustee and Registrar 
Corporation, to evidence its acceptance of the trust hereby 
created, has caused these presents to be duly signed with 
its corporate name by its President, and its corporate seal 
to be hereunto affixed, attested by its Secretary or As¬ 
sistant Secretary, and does hereby constitute and appoint 
Samuel J. Henry its true and lawful attorney-in-fact for it 
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and in its name to appear before any officer authorized by 
law to take and certify acknowledgments of conveyances 
of land to be recorded in the District of Columbia, and then 
and there to acknowledge these presents and its i acceptance 
of the trust hereby created, and the said Daniel R. Cris- 
singer to evidence his acceptance of his duties as Co-Trus¬ 
tee hereunder, has hereto set his hand and affixed his seal. 

THE CAVALIER CORPORATION, 

H. C. MADDUX, i 

[corporate seal.] President. 

Attest: 

E. F. MASENCUP, 

Secretary. 

COLUMBIA TRUSTEE ANfl REGIS¬ 
TRAR CORPORATION, | 

[corporate seal.] As Trustee . 

SAMUEL J. HENRY, 

Prp H Pto f 

DANIEL R. CRISSINGER, '[seal.] 

As Co-Trustee. 


Attest: 

PAUL J. DUNDON, 

Assistant Secretary. 

Federal Internal Revenue Stamps to the amount of 
$975.00 have been duly placed on this instrument. 


District of Columbia, ss: 

. 

I, Pearce P. Smith, a Notary Public in and for the Dis¬ 
trict of Columbia aforesaid, do hereby certify that H. C. 
Maddux, who is personally well known to m^ to be the 
person named as attorney-in-fact for The Cavalier Cor¬ 
poration, in the foregoing and annexed Deed of [Trust dated 
the first of November, A. D. 1928, to acknowledge the same 
for and on behalf of The Cavalier Corporation^ personally 
appeared before me in the District of Columbia and as at¬ 
torney-in-fact aforesaid, and by virtue of the power 
59 and authority in him vested by the aforesaid Deed of 
Trust acknowledged the same 1 to be the afct and deed 
of The Cavalier Corporation, the corporation grantor 
therein, and delivered the same as such. 
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i 

Given under my hand and official seal in the District of 
Columbia this 20th dav of November, A. D. 1928. 
[notarial seal.] ' PEARCE P. SMITH, 

Notary Public, District of Columbia. 

My commission expires Nov. 3, 1931. 

District of Columbia, ss: 

I, Pearce P. Smith, a Notary Public in and for the Dis¬ 
trict of Columbia aforesaid, do hereby certify that said 
Samuel J. Henry, who is personally well known to me to 
be the person named as attorney-in-fact for Columbia Trus¬ 
tee and Registrar Corporation in the foregoing and an¬ 
nexed Deed of Trust executed bv The Cavalier Cor- 

* 

poration, and dated the first day of November, A. D. 
1928, to acknowledge the same for and on behalf of 
Columbia Trustee and Registrar Corporation, person¬ 
ally appeared before me in the said District of Colum¬ 
bia, and, as attornev-in-fact aforesaid and bv virtue of 
the power and authority in him vested by the aforesaid 
Deed of Trust, acknowledged the same to be the act and 
deed of Columbia Trustee and Registrar Corporation, as 
one of the grantees, and its acceptance of the trust thereby 
created. 

Given under my hand and official seal in the District of 
Columbia this 20th day of November, A. D. 1928. 

[notarial seal.] PEARCE P. SMITH, 

Notary Public, District of Columbia. 

My commission expires Nov. 3, 1931. 

District of Columbia, ss: 

I, Pearce P. Smith, a Notary Public in and for the Dis¬ 
trict of Columbia aforesaid, do herebv certifv that Daniel 
R. Crissinger, who is personally known to me to be the per¬ 
son named in the foregoing and annexed Deed of Trust exe¬ 
cuted by The Cavalier Corporation, and dated the first day 
of November, 1928, personally appeared before me in the 
said District of Columbia and acknowledged the same to be 
his act and deed as one of the grantees and as Co-Trustee 
for the purposes therein expressed. 

Given under my hand and official seal in the District of 
Columbia this 1st day of November, A. D. 1928. 

[notarial seal.] PEARCE P. SMITH, 

Notary Public, District of Columbia. 

My commission expires Nov. 3,1931. 
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Guarantee and Assumption by H. C. Majddux. 

Whereas, H. C. Maddux (hereinafter called l[he Guaran¬ 
tor), as an inducement to The Cavalier Corporation (being 
the same corporation described in and which executed the 
foregoing Deed of Trust dated November 1, 1928, 
60 unto Columbia Trustee and Registrar Corporation, 
Trustee and Daniel R. Crissinger, Co-Triistee, secur¬ 
ing an aggregate of One Million Nine Hundred and Fifty 
Thousand Dollars ($1,950,000) of First andj Refunding 
Mortgage 6M>% Gold Coupon Bonds), to the purchase by 
said The Cavalier Corporation, of the land, premises and 
personal property described in said Deed of Trust, and the 
issuance, execution, acknowledgment and delivery by said 
The Cavalier Corporation, of said Deed of Trust and the 
bonds secured thereby, did covenant and agree to guarantee 
and assume the due and punctual performance ^nd observ¬ 
ance of all the covenants in and conditions of said bonds 
and of said Deed of Trust; 

Now, therefore, this indenture witnesseth, that said Guar¬ 
antor, in consideration of the premises and of $1.00 to him 
in hand paid by Columbia Trustee and Registrar Corpora¬ 
tion and Daniel R. Crissinger, as Trustees (the Trustees in 
said Deed of Trust), the receipt whereof is hereby acknowl¬ 
edged, has guaranteed and assumed, and does hereby guar¬ 
antee and assume, the due and punctual payment of the 
principal and interest on each and every of thO bonds se¬ 
cured by the aforesaid Deed of Trust according to their 
tenor, without deduction for taxes as therein set forth, and 
the due and punctual payment of the monthly deposits for 
amortization and interest therein referred to, gnd the due 
and punctual performance and observance of all the cove¬ 
nants in and conditions of said Deed of Trust td be kept or 
performed by The Cavalier Corporation. 

And said guarantor does hereby expressly wa^ve any and 
all notice of any default or of the non-performahce by said 
The Cavalier Corporation, or demand for performance or 
payment upon the happening of any event whatever. Said 
guarantor hereby consents to any extension of the time of 
payment of the said bonds or coupons made or granted in 
pursuance of any of the terms of said Deed of Trust, or 
consented to by the Trustees or either of them therein. 
§aid guarantor further agrees that he may be joined in any 
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action against said The Cavalier Corporation, and that re¬ 
covery may be had against said guarantor either in such 
action or in any independent action for breach of any of 
the covenants of said Deed of Trust without first exhaust¬ 
ing any remedy or claim against said The Cavalier Cor¬ 
poration. 

The foregoing guarantees, promises and agreements are 
made to the Trustees named in said Deed of Trust jointly 
and severallv and to its, his or their successor or successors 
and to each successive holder of said bonds and coupons. 

In witness whereof, H. C. Maddux has to this guarantee 
set his hand and seal, and delivered the same this first day 
of November, 1928. 

H. C. MADDUX, [seal.] 

Certified Copy of Resolution of Board of Directors. 

Whereas, it is necessary for the corporation to obtain 
funds for corporate purposes; be it 
Resolved, That in the judgment of this Board of Direc¬ 
tors it is for the best interests of the corporation to create 
an issue of bonds to be secured by a first mortgage or deed 
of trust on property now owned or to be acquired by it 
hereafter, which are to be sold at the best price obtainable, 
and be it 

61 Further resolved, That the President or vice presi¬ 
dent, secretary or any assistant secretary, and treas¬ 
urer or any assistant treasurer of this corporation be and 
they hereby are authorized, directed and empowered to take 
all steps and to do all necessary acts to validly issue coupon 
bonds of this corporation of the aggregate par value of One 
Million Nine Hundred and Fifty Thousand Dollars ($1,950,- 
000.00) bearing interest at the rate of six and one-half per 
centum (6%%) per annum, which interest shall be payable 
semi-annually from November 1st, 1928, and which said 
bonds shall be in such form, of such denominations and of 
such maturities as shall be agreed upon by the said officers, 
who are hereby authorized to do all acts necessary to the 
complete validation of said bonds; and be it further 
Resolved, That the president or vice president and secre¬ 
tary or any assistant secretary of this corporation be and 
they hereby are authorized and directed to make, execute 
and deliver in the name of this corporation and on its be¬ 
half, a mortgage or deed of trust to secure the payment 


i 


79 


DAVID H. BLAIR, SUCCESSOR TRUSTEE, &C. 

of the said bonds and interest, and to do and perform all 
acts and to execute any and all documents necessary to the 
complete validation of such mortgage or deed of trust. 

I, John E. Burgett, Assistant Secretary of The Cavalier 
Corporation, do hereby certify under my hand and seal of 
the corporation, that the foregoing is a true and correct 
transcript of the minutes of a meeting of the Directors of 
said corporation held on the 29th day of October, j 1928. 
[corporate seal.] JOHN E. BURGE|TT, 

Assistant Secretary. 

Certified Copy of Resolutions of Stockholders. 

Whereas, the resolutions duly adopted by thO Board of 
Directors of this corporation have been read to this meeting 
of stockholders; be it 

Resolved, That the action of the Board of Directors be 
and the same hereby is confirmed, ratified, adopted and ap¬ 
proved, and be it 

Further resolved, That in the judgment of |the stock¬ 
holders it is for the best interest of the corporatfon to cre¬ 
ate an issue of bonds to be secured by a first mortgage or 
deed of trust on property owned or to be acquired by it 
hereafter, which are to be sold at the best price obtain¬ 
able ; and be it 

Further resolved, That the president or vice president, 
secretary or any assistant secretary, and treasurer or any 
assistant treasurer of this corporation be and tlj.ey hereby 
are authorized, directed and empowered to tak^ all steps 
and do all necessary acts to validly issue coupoi^ bonds of 
this corporation of the aggregate par value of One Million 
Nine Hundred and Fifty Thousand Dollars ($1,^50,000.00) 
bearing interest at the rate of six and one-half per centum 
(6%%) per annum, which interest shall be payable semi¬ 
annually, from November 1, 1928, and which said bonds 
shall be in such form, of such denominations ahd of such 
maturities as shall be agreed upon by the said officers, who 
are hereby authorized to do all acts necessary tO the com¬ 
plete validation of said bonds; and be it fujrther 
62 Resolved, That the president or vice president and 
secretary or any assistant secretary of thijs corpora¬ 
tion be and they hereby are authorized and directed to 
make, execute and deliver in the name of this corporation 
and on its behalf, a mortgage or deed of trust to secure the 
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payment of the said bonds, and interest, and to do and per¬ 
form all acts and to execute any and all documents neces¬ 
sary to the complete validation of such mortgage or deed of 
trust. 

I, John E. Burgett, Assistant Secretary of The Cavalier 
Corporation, do hereby certify under my hand and seal of 
the corporation, that the foregoing is a true and correct 
transcript of the minutes of the meeting of the stockholders 
of the said corporation held on the 29th dav of October, 
1928. 

[corporate seal.] JOHN E. BURGETT, 

Asst. Secretary. 
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Exhibit u B”. 


Hilltop Manor Co. First Mortgage Six and Three-Quarters 
Per Cent Gold Bonds Held by David H. Blair, Trustee 
Under the First and Refunding Mortgage of The Cavalier 
Corporation. 


j 

Maturity Dates. 


April 1, 1929 

I 



$100.00 Denomination. 



Bond Nos. 

Coupon Nos. 

61 



No 

coupons 

62- 

65, 

inclusive 

6 


66 

67 


No 

coupons 

68 



6 


69 

77, 

inclusive 

No 

coupons 

78 



6 


79 



No 

coupons 

80- 

85, 

inclusive 

6 


86- 

90, 

inclusive 

No 

coupons 

91- 

96, 

inclusive 

6 


97 



No 

coupons 

98- 

99 


6 


100- 

113, 

inclusive 

No 

coupons 

114- 

115 


6 


116- 

120, 

inclusive 

No 

coupons 

121- 

122 


6 


123- 

137, 

inclusive 

No 

coupons 

138- 

140, 

inclusive 

6 


141- 

152, 

inclusive 

No 

coupons 

153- 

154 


6 


155 



No 

coupons 

156- 

159, 

inclusive 

6 



I 
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April 1, 1931 
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$100.00 Denomination 
Bond Nos. 

160- 162, inclusive 
163- 165, inclusive 
166- 167 
168 

169- 174, inclusive 
175- 176 

177 

178 

179- 186, inclusive 

187 

188 
189 

190- 193, inclusive 
194- 195 
196- 197 
198- 199 

200- 207, inclusive 
208- 210, inclusive 
330- 334, inclusive 
335 

336- 341, inclusive 
342- 346, inclusive 
348- 352, inclusive 
365- 369, inclusive 
371- 372 

374- 378, inclusive 
382 

388- 391, inclusive 

392 

393 

394- 397, inclusive 
399 

400- 404, inclusive 
405- 408, inclusive 
410- 411 
412 

415- 416 
420- 421 

4.99 

426- 427 


&CJ 

(Ckint.). 

Coupon Nos. 

No coupons 
6 

No coupons 
6 

No coupons 
6 

No coupons 
6 

No coupons 
6 

No coupons 
6 

No coupons 
6 

No coupons 
6 

No coupons 
6 ! 

7-lb, inclusive 

6- 10, inclusive 

7- lb, inclusive 
6-10, inclusive 
6-lt), inclusive 
6-l(), inclusive 
6-lf), inclusive 
6-l(), inclusive 
6-lb, inclusive 

6- 10, inclusive 

7- 10, inclusive 

6- lb, inclusive 

7- lb, inclusive 
7-lb, inclusive 

6- 10, inclusive 

7- 10, inclusive 

6- 10, inclusive 

7- 10, inclusive 
6-lb, inclusive 

6- l0, inclusive 

7- 10, inclusive 
7-lb, inclusive 


6—6259a 
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Maturity Dates. 

i 


April 1, 1936 


i 


$1000.00 Denomination (Cont.). 

Bond Nos. Coupon Nos. 


428- 438, inclusive 
439 

440- 441 
444- 445 
447 

450- 451 
452 
454 
457 

460- 463, inclusive 

464 

465 

470- 471 
472- 473 
475 

476- 477 
479- 480 

482- 486, inclusive 
488- 491, inclusive 
493- 499, inclusive 
1033-1035, inclusive 
1043-1048, inclusive 
1052 

1054-1055 

1057 

1059-1063, inclusive 
1064 

1066-1073 

1076-1078, inclusive 

1079 

1080 

1081-1082 

1083-1084 

1086 

1088-1089 

1092-1094, inclusive 
1097-1100, inclusive 
1102-1108, inclusive 
1109 

1110-1114, inclusive 
1118-1122, inclusive 
1123 


6- 10, inclusive 

7- 10, inclusive 

6- 10, inclusive 

7- 10, inclusive 
6-10, inclusive 

6- 10, inclusive 

7- 10, inclusive 

6- 10, inclusive 

7- 10, inclusive 

6- 10, inclusive 

7- 10, inclusive 
6-10, inclusive 

6- 10, inclusive 

7- 10, inclusive 
7-10, inclusive 
6-10, inclusive 
6-10, inclusive 
6-10, inclusive 
6-10, inclusive 

6- 10, inclusive 

7- 20, inclusive 
7-20, inclusive 
7-20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
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Maturity Dates. 

65 


$100.00 Denomination 
Bond Nos. 

1124-1128, inclusive 
1131 

1134-1140, inclusive 
1146-1150, inclusive 
1154-1155 
1157-1158 
1161 
1162 

1163-1164 

1167-1168 

1170-1172, inclusive 
1174 

1177-1181, inclusive 
1182 
1184 

1185-1189, inclusive 
1193-1196, inclusive 
1198-1199 
1201 
1208 

1209 

1210 
1211 
1212 

1213 

1214 

1215 

1216-1219, inclusive 

1220-1221 

1222 

1223 

1224 

1226-1227 

1230 

1231 

1234-1235 

1237-1238 

1242 

1243 

1244 

1245-1251, inclusive 


&CI 

i 

(C6nt.). 

Coupon Nos. 

6-20, inclusive 

6-2J), inclusive 
6-2p, inclusive 

6- 20, inclusive 

7- 2p, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-2P, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
7-20, inclusive 
6-2b, inclusive 
6-2b, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 2p, inclusive 

7- 2p, inclusive 

6- 2p, inclusive 

7- 2D, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 2b, inclusive 

6- 2b, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 2b, inclusive 

7- 20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 

1 
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Maturity 


66 


i 
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$100.00 Denomination (Cont.). 

Dates. Bond Nos. Coupon Nos. 


1253 

6-20, 

inclusive 

1255-1257, inclusive 

6-20, 

inclusive 

1258 

7-20, 

inclusive 

1259-1263, inclusive 

6-20, 

inclusive 

1267-1280, inclusive 

6-20, 

inclusive 

1285 

6-20, 

inclusive 

1287-1288 

6-20, 

inclusive 

1290 

6-20, 

inclusive 

1293-1295, inclusive 

7-20, 

inclusive 

1296-1298, inclusive 

6-20, 

inclusive 

1299-1300 

7-20, 

inclusive 

1301 

6-20, 

inclusive 

1304-1305 

6-20, 

inclusive 

1306 

7-20, 

inclusive 

1307 

6-20, 

inclusive 

1311-1312 

6-20, 

inclusive 

1315-1318, inclusive 

6-20, 

inclusive 

1323-1325, inclusive 

6-20, 

inclusive 

1327 

6-20, 

inclusive 

1330-1335, inclusive 

6-20, 

inclusive 

1337-1341, inclusive 

6-20, 

inclusive 

1346 

6-20, 

inclusive 

1348-1349 

6-20, 

inclusive 

1350-1355, inclusive 

7-20, 

inclusive 

1357-1359, inclusive 

6-20, 

inclusive 

1362 

6-20, 

inclusive 

1364 

6-20, 

inclusive 

1370 

7-20, 

inclusive 

1371 

6-20, 

inclusive 

1375, 1377 

6-20, 

inclusive 

1378-1379 

7-20, 

inclusive 

1380 

6-20, 

inclusive 

1382-1384, inclusive 

6-20, 

inclusive 

1386 

6-20, 

inclusive 

1388-1389 

6-20, 

inclusive 

1390 (Bond lost. In¬ 

(Coupons on 

demnity bond 


Bond 

issued by Hart¬ 

not specified) 

ford Accident & 



Indemnity Co.) 



1391-1396, inclusive 

6-20, 

inclusive 

1397-1398 

7-20, 

inclusive 
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$100.00 Denomination 
Maturity Dates. Bond Nos. 

1399-1401, inclusive 

1402 

1403 
1405 

1410-1411 

1413-1414 

1416 

1423 

1424-1427, inclusive 

1433-1434 

1438-1439 

1441 

1442 

1443-1452, inclusive 
1459-1467, inclusive 
1469 

1472-1473 

1474-1475 

1477-1486, inclusive 

1487 

1488 

1489 
1491 

1493-1494 

1497-1500, inclusive 
1501 

1503-1505, inclusive 
1506 

1507-1511, inclusive 

1512-1513 

1514 

1516 

1517 

67 1518-1523, inclusive 

1525 

1526-1527 

1533-1537, inclusive 

1543-1544 

1547-1548 

1549-1550 

1551 

1553-1563, inclusive 
1566-1569, inclusive 


&c\ 85 

(C^nt.). 

Coupon Nos. 

6- 20, inclusive 

7- 20, inclusive 
6-25, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 2p, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

5- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- ^0, inclusive 

7- ^0, inclusive 
6-20, inclusive 

6- ^0, inclusive 

7- 20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-$0, inclusive 
6-iO, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
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$100.00 Denomination (Cont.). 


Maturity Dates. Bond 

1572 

1573 

1574 

1576-1577 

1578-1582, 

1583 

1585-1586 

1587 

1590-1592, 

1594 

1596-1604, 

1606-1609, 

1611 

1612 

1614-1615 

1616 

1618 

1619 

1621-1627, 

1628 

1629-1633, 

1634 

1635-1637, 

1639-1640 

1642 

1644 

1650-1655, 

1657-1662, 

1664-1671, 

1673 

1675 

1679-1680 

1681-1687, 

1688 

1689-1691, 

1693-1699, 

1700 

1707-1710, 

1712 

1715-1719, 

1722-1724, 


Nos. 

Coupon Nos. 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 
6-20, inclusive 

inclusive 

7-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

inclusive 

6-20, inclusive 
6-20, inclusive 

inclusive 

6-20, inclusive 

inclusive 

6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
7-20, inclusive 
6-20, inclusive 

inclusive 

6- 20, inclusive 

7- 20, inclusive 

inclusive 

6- 20, inclusive 

7- 20, inclusive 

inclusive 

6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 

inclusive 

6-20, inclusive 

inclusive 

6-20, inclusive 

inclusive 

6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

inclusive 

6- 20, inclusive 

7- 20, inclusive 

inclusive 

6-20, inclusive 

inclusive 

6- 20, inclusive 

7- 20, inclusive 

inclusive 

6-20, inclusive 
6-20, inclusive 

inclusive 

6-20, inclusive 

inclusive 

6-20, inclusive 
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Maturity 


68 
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$100.00 Denomination 
Dates. Bond Nos. 

1725 

1727 

1728-1733, inclusive 
1735-1737, inclusive 
1740-1741 
1743 

1746-1757, inclusive 
1759-1761, inclusive 
1765 

1769-1772, inclusive 
1776 

1777-1781, inclusive 
1783-1789, inclusive 
1791-1799, inclusive 
1800-1801 

1802-1805, inclusive 
1811 

1815-1824, inclusive 
1826 

1828-1833, inclusive 
1835-1840, inclusive 
1843 

1844-1846, inclusive 
1847 

1848-1850, inclusive 
1853-1855, inclusive 
1856 

1861-1865, inclusive 
1866 

1867-1868 

1870-1874, inclusive 
1875 

1876-1880, inclusive 
1881 

1885-1889, inclusive 
1891-1892 

1895-1897, inclusive 
1898-1904, inclusive 
1905-1906 

? 1907-1910, inclusive 


&ci 

(Cj>nt.). 

Coupon Nos. 

7- 20, inclusive 

8- 20, inclusive 
6-2|3, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-2p, inclusive 
6-2(3, inclusive 

6- 2p, inclusive 

7- 20, inclusive 
6-2p, inclusive 
6-2p, inclusive 
6-2p, inclusive 
6-2p, inclusive 
6-2p, inclusive 

6- 2p, inclusive 

7- 2b, inclusive 

6- 2p, inclusive 

7- 20, inclusive 
6-2b, inclusive 

6- 2b, inclusive 

7- 2p, inclusive 

6- 2p, inclusive 

7- 20, inclusive 
6-2p, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-2b, inclusive 

6- 20, inclusive 

7- 2b, inclusive 

6- 2|), inclusive 

7- 20, inclusive 
6-20, inclusive 

I 7 




88 

WASH. 

LOAN AND TRUST CO., TRUSTEE, 

&c ., vs. 


1 

$500.00 Denomination. 

Maturity Dates. 

Bond Nos. 

Coupon Nos. 

April 1, 1929 

211 

6 



212 

No coupons 



213 

6 



214 

No coupons 



215 

6 



216- 230, inclusive 

No coupons 



231- 233, inclusive 

6 



234 

No coupons 



235 

6 



236 

No coupons 



237- 240, inclusive 

6 



241 

No coupons 

April 1, 

1930 

258 

6- 8, inclusive 



259 

No coupons 



260- 264, inclusive 

6- 8, inclusive 



265 

7 

69 


266- 267 

6- 8, inclusive 



268- 269 

No coupons 



270- 271 

7-8, inclusive 



272 

6- 8, inclusive 



274 

No coupons 



281 

No coupons 



282 

7-8, inclusive 



283- 284 

6- 8, inclusive 



285 

No coupons 



286- 292, inclusive 

6- 8, inclusive 



293- 294 

7-8, inclusive 



295 

6- 8, inclusive 



296 

7-8, inclusive 



297- 302, inclusive 

No coupons 

April 1, 

1931 

501- 502 

6-10, inclusive 



504- 505 

6-10, inclusive 



507 

7-10, inclusive 



511 

7-10, inclusive 

j 


512- 514, inclusive 

6-10, inclusive 



524 

6-10, inclusive 



526 

6-10, inclusive 



529 

6-10, inclusive 



531- 533, inclusive 

6-10, inclusive 

April 1, 

1932 

557- 558 

7-12, inclusive 



559 

6-12, inclusive 



561- 562 

7-12, inclusive 
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DAVID H. BLAIR, SUCCESSOR TRUSTEE, «fcC. 


Maturity Dates. 


April 1, 1933 


April 1, 1934 


70 


April 1, 1935 


$500.00 Denomination 
Bond Nos. 

563 

565 

567 

568 

570- 573, inclusive 
575 

579- 583, inclusive 
585- 587, inclusive 
588 

592- 593 
604 
641 
645 

647- 655, inclusive 

658- 671, inclusive 

672- 673 

675 

678 

684- 691, inclusive 

728- 729 

731 

735- 739, inclusive 
741- 745, inclusive 
747- 753, inclusive 
755- 756 
759 

760- 761 
765 

770- 773, inclusive 

776- 777 

778 

780- 784, inclusive 
820 

823- 824 

826- 828, inclusive 
830- 835, inclusive 
837 

839- 841, inclusive 
843- 853, inclusive 
858- 867, inclusive 
872 
874 


(Co^it.). 

Coupon Nos. 

6-12, inclusive 
6-12, inclusive 


6- 12; inclusive 

7- 12, inclusive 
6-12, inclusive 
6-12; inclusive 
6-12 l inclusive 

6- 12[ inclusive 

7- 12* inclusive 
6-12, inclusive 
6-12, inclusive 

6- 14, inclusive 

7- 14, inclusive 
6-14; inclusive 

6- 14, inclusive 

7- 14; inclusive 

6- 14^ inclusive 

7- 14; inclusive 
6-14; inclusive 
6-16; inclusive 
6-16i inclusive 


6-16 

6-16 

6-16, 

6-16 

7- 16 
6-16 
6-16, 
6-16„ 

8- 16, 
6-16, 
6-16 
6-18, 
6-18,, 
6-18,, 


inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 


6-18| 

6-18' 

6-18 

6-18 

6-18 

7-18] 

7-18, 


inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 

inclusive 


90 ! WASH. LOAN AND TRUST CO., TRUSTEE, &C., VS. 


Maturity Dates. 


I 

April 1, 1936 



Bond Nos. 

Coupon Nos. 

875- 876 

6-18, 

inclusive 

877 

7-18, 

inclusive 

878 

6-18, 

inclusive 

880- 882, inclusive 

6-18, 

inclusive 

922 

7-20, 

inclusive 

923 

6-20, 

inclusive 

925 

6-20, 

inclusive 

928 

6-20, 

inclusive 

931- 932 

7-20, 

inclusive 

934 

6-20, 

inclusive 

936 

7-20, 

inclusive 

937 

6-20, 

inclusive 

941 

8-20, 

inclusive 

942 

7-20, 

inclusive 

945- 948, inclusive 

7-20, 

inclusive 

949- 952, inclusive 

8-20, 

inclusive 

954 

7-20, 

inclusive 

955 

6-20, 

inclusive 

956- 957 

7-20, 

inclusive 

958- 961, inclusive 

6-20, 

inclusive 

962- 964, inclusive 

7-20, 

inclusive 

965- 966 

6-20, 

inclusive 

969- 970 

8-20, 

inclusive 

972 

6-20, 

inclusive 

974- 978, inclusive 

6-20, 

inclusive 

980- 981 

6-20, 

inclusive 

983- 985, inclusive 

6-20, 

inclusive 

986 

7-20, 

inclusive 

988- 989 

6-20, 

inclusive 

1911 

7-20, 

inclusive 

1912-1913 

6-20, 

inclusive 

1915 

7-20, 

inclusive 

1916 

6-20, 

inclusive 

1920 

6-20, 

inclusive 

1922-1924, inclusive 

6-20, 

inclusive 

1925 

7-20, 

inclusive 

1945-1946 

6-20, 

inclusive 

1949-1956, inclusive 

7-20, 

inclusive 

1957-1961, inclusive 

6-20, 

inclusive 

1963 

6-20, 

inclusive 

1965-1968, inclusive 

6-20, 

inclusive 

1970-1980, inclusive 

6-20, 

inclusive 


DAVID H. BLAIR, SUCCESSOR TRUSTEE, &C 
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Dates. 


$500.00 Denomination 
Bond Nos. 

1982-1986, inclusive 
1987-1988 

1989-1991, inclusive 

1992 

1993 

1994 

1995-2000, inclusive 

2002-2003 

2004-2005 

2009-2012, inclusive 

2014 

2015 

2016 

2017-2022, inclusive 
2024-2027, inclusive 
2029-2032, inclusive 
2034-2043, inclusive 
2045-2051, inclusive 
2053-2054 

2057-2060, inclusive 
2062-2063 

2065-2069, inclusive 
2073-2077, inclusive 
2079-2082, inclusive 
2084-2085 

2087 

2088 

2090-2097, inclusive 
2099 
2106 
2108 
2111 

2112-2113 

2115 

2120 

2121 

2122 

2124-2126, inclusive 
2128 

2130 

2131 

2132-2135, inclusive 


i 

(Conjt.). 

Cojupon Nos. 

6- 20,j inclusive 

7- 20,! inclusive 

6- 20,| inclusive 

7- 20,j inclusive 

6- 20,| inclusive 

7- 20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
7-20, inclusive 
7-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, | inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20,| inclusive 
6-20,! inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20,! inclusive 
6-20, | inclusive 

6- 20, inclusive 

7- 20, inclusive 
7-20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, | inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, | inclusive 
6-20, j inclusive 
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WASH. LOAN AND TRUST CO., TRUSTEE, &C., VS. 


i 


Maturity Dates. 


72 


i 


i 

i 


i 

i 


i 


$500.00 Denomination (Cont.). 


Bond Nos. 

Coupon Nos. 

2137-2138 

7-20, 

inclusive 

2140 

6-20, 

inclusive 

2141 

7-20, 

inclusive 

2142 

6-20, 

inclusive 

2143 

7-20, 

inclusive 

2144 

6-20, 

inclusive 

2147-2149, inclusive 

6-20, 

inclusive 

2152 

6-20, 

inclusive 

2173-2175, inclusive 

6-20, 

inclusive 

2176 

7-20, inclusive 

2177-2185, inclusive 

6-20, 

inclusive 

2188-2192, inclusive 

6-20, 

inclusive 

2194 

6-20, 

inclusive 

2197 

6-20, 

inclusive 

2199-2201, inclusive 

6-20, 

inclusive 

2208-2212, inclusive 

6-20, 

inclusive 

2213 

7-20, 

inclusive 

2214 

6-20, 

inclusive 

2216 

7-20, 

inclusive 

2218 

6-20, 

inclusive 

2221-2222 

6-20, 

inclusive 

2223 

7-20, 

inclusive 

2225-2228, inclusive 

6-20, 

inclusive 

2230-2231 

6-20, 

inclusive 

2232 

7-20, 

inclusive 

2233 

6-20, 

inclusive 

2234 

7-20, 

inclusive 

2235 

6-20, 

inclusive 

2237 

7-20, 

inclusive 

2240-2244, inclusive 

6-20, 

inclusive 

2245-2246 

7-20, 

inclusive 

2247-2254, inclusive 

6-20, 

inclusive 

2257 

7-20, 

inclusive 

2258 

6-20, 

inclusive 

2260-2262, inclusive 

6-20, 

inclusive 

2263 

7-20, 

inclusive 

2266-2269, inclusive 

6-20, 

inclusive 

2270-2272, inclusive 

8-20, 

inclusive 

2273-2274 

6-20, 

inclusive 

2275-2276 

7-20, 

inclusive 

2277-2280, inclusive 

6-20, 

inclusive 

2282-2284, inclusive 

6-20, 

inclusive 


i 



Maturity Dates. 


$500.00 Denomination 
Bond Nos. 

2286-2287 

2289-2291, inclusive 

2294-2295 

2296-2297 

2298-2299 

2300 

2303-2316, inclusive 
2318-2319 

2321-2327, inclusive 

2330-2333, inclusive 

2337-2342, inclusive 

2348 

2350 

2361 

2372 

2374-2379, inclusive 

2382 

2387 

2388-2392, inclusive 
2393-2396, inclusive 
2397-2405, inclusive 

2407 

2408 

2409-2414, inclusive 
2416-2418, inclusive 
2420-2421 

2422-2424, inclusive 
2429-2430 
2427-2428 
2429-2430 

2431-2433, inclusive 
2439-2442, inclusive 

2444 

2445 

2446-2448, inclusive 
2450-2460, inclusive 
2462 

2464-2466, inclusive 
2467 

2468-2470, inclusive 

2473 

2477 


Coxit.). 

Coupon Nos. 

20J inclusive 
20| inclusive 
20| inclusive 
20* inclusive 
20, inclusive 
20| inclusive 
20, inclusive 
20, inclusive 
20, inclusive 
20, inclusive 
20, inclusive 
20, inclusive 
20, inclusive 
20, inclusive 
20} inclusive 
20, inclusive 
20j inclusive 
20| inclusive 
20| inclusive 
20) inclusive 


7-20} inclusive 

6- 20j inclusive 

7- 20j inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20j inclusive 
6-20* inclusive 
6-20, inclusive 

8- 20, inclusive 
6-20, inclusive 
8-20. inclusive 
6-20* inclusive 
6-20j inclusive 
6-20* inclusive 


94 Wash, loan and trust co., trustee, 

&c., vs. 


$100.00 Denomination (Cont.). 

Maturity Dates. 

Bond Nos. 

Coupon Nos. 


2496-2499, inclusive 

6-20, inclusive 


2501 

7-20, inclusive 


2502-2514, inclusive 

6-20, inclusive 


2515-2516 

7-20, inclusive 


2518 

7-20, inclusive 


2521 

6-20, inclusive 


2523 

6-20, inclusive 


2524 

7-20, inclusive 


2527 

6-20, inclusive 


2533-2534 

6-20, inclusive 


2536-2539, inclusive 

6-20, inclusive 


2540 

7-20, inclusive 


2542-2547, inclusive 

6-20, inclusive 


2550 

6-20, inclusive 


2553-2554 

6-20, inclusive 


2558 

7-20, inclusive 


2559-2560 

6-20, inclusive 

■ 

2563-2568, inclusive 

6-20, inclusive 


2570 

6-20, inclusive 


2572 

8-20, inclusive 


2573-2577, inclusive 

6-20, inclusive 


2579-2580 

6-20, inclusive 

> 

2582-2608, inclusive 

6-20, inclusive 


2609 

7-20, inclusive 


2610-2611 

6-20, inclusive 

i 

$1000.00 Denomination. 

Maturity Dates. 

Bond Nos. 

Coupon Nos. 

April 1, 1929 

242- 251, inclusive 

No coupons 


252- 257, inclusive 

6 

April 1, 1930 

303 

6- 8, inclusive 


304 

No coupons 


308 

No coupons 


309-310 

6- 8, inclusive 


311 

No coupons 


312 

6- 8, inclusive 


313 -314 

No coupons 


315 

7-8, inclusive 


316 

No coupons 


317- 318 

6- 8, inclusive 


319- 320 

7-8, inclusive 

74 

321- 323, inclusive 

6- 8, inclusive 
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DAVID H. BLAIR, SUCCESSOR TRUSTEE, <fcC. 




$1000.00 Denomination (Coht.). 

Maturity Dates. 

Bond Nos. 

Coupon Nos. 



326 

No c 

;oupons 



329 

8 


April 1, 

1931 

534- 535 

6-10, 

inclusive 



538- 540, inclusive 

6-10, 

inclusive 



543 

6-10, 

inclusive 



544- 545 

7-10, 

inclusive 



546 

6-10, 

inclusive 



551- 552 

6-10, 

inclusive 

April 1, 

1932 

605 

7-12, 

inclusive 



613- 614 

6-12, 

inclusive 



616 

7-12, 

inclusive 



620- 621 

6-12, 

inclusive 



623- 625, inclusive 

6-12, 

inclusive 



627, 628 

6-12, 

inclusive 



630- 634, inclusive 

6-12,! 

inclusive 

April 1, 

1933 

692 

7-14, 

inclusive 



693 

6-14, 

inclusive 



696 

6-14, 

inclusive 



697 

7-14, 

inclusive 



698- 701, inclusive 

6-14, 

inclusive 



703- 706, inclusive 

6-14, 

i inclusive 



708 

6-14, 

inclusive 



711 

6-14, 

inclusive 



713 

6-14, 

inclusive 



714 

7-14, 

inclusive 



717 

6-14, 

inclusive 



720- 724, inclusive 

6-14, 

inclusive 

April 1, 

1934 

790- 792, inclusive 

6-16, 

inclusive 



793 

7-16, 

inclusive 



796- 809, inclusive 

6-16, 

inclusive 



812 

6-16, 

inclusive 



815 

6-16, 

inclusive 

April 1, 

1935 

887 

6-18, 

inclusive 



888 

7-18, 

inclusive 



889 

6-18, 

inclusive 



891- 892 

6-18, 

inclusive 



894- 908, inclusive 

6-18, 

inclusive 



919 

6-18, 

inclusive 



921 

6-18, 

inclusive 

April 1, 

1936 

991 

6-20, 

inclusive 



993- 994 

6-20, 

inclusive 



997 

6-20, 

inclusive 
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WASH. LOAN AND TRUST CO., TRUSTEE, &C., VS. 


Maturity .Dates. 


l 


75 


! 


J 


$1000.00 Denomination (Cont.). 

Bond Nos. Coupon Nos. 


1003 

7-20, 

inclusive 

1004 

6-20, 

inclusive 

1005 

7-20, 

inclusive 

1006-1008, inclusive 

6-20, 

inclusive 

1010-1015, inclusive 

6-20, 

inclusive 

1016 

7-20, 

inclusive 

1018-1021, inclusive 

6-20, 

inclusive 

1024-1027, inclusive 

6-20, 

inclusive 

1030 

6-20, 

inclusive 

2612-2614, inclusive 

6-20, 

inclusive 

2616-2617 

6-20, 

inclusive 

2620-2621 

6-20, 

inclusive 

2623-2627, inclusive 

6-20, 

inclusive 

2632-2636, inclusive 

6-20, 

inclusive 

2638-2639 

6-20, 

inclusive 

2641 

7-20, 

inclusive 

2642-2643 

6-20, 

inclusive 

2644 

7-20, 

inclusive 

2645-2646 

6-20, 

inclusive 

2651 

6-20, 

inclusive 

2652-2654, inclusive 

8-20, 

inclusive 

2655-2658, inclusive 

6-20, 

inclusive 

2659-2660 

7-20, 

inclusive 

2661-2663, inclusive 

6-20, 

inclusive 

2664-2668, inclusive 

7-20, 

inclusive 

2669-2672, inclusive 

6-20, 

inclusive 

2675-2677, inclusive 

6-20, 

inclusive 

2678 

7-20, 

inclusive 

2679-2698, inclusive 

6-20, 

inclusive 

2699 

8-20, 

inclusive 

2700 

7-20, 

inclusive 

2701 

6-20, 

inclusive 

2706 

8-20, 

inclusive 

2707 

6-20, 

inclusive 

2711-2715, inclusive 

6-20, 

inclusive 

2716 

8-20, 

inclusive 

2717 

6-20, 

inclusive 

2721-2724, inclusive 

6-20, 

inclusive 

2727 

6-20, 

inclusive 

2736 

6-20, 

inclusive 

2739-2741, inclusive 

6-20, 

inclusive 

2744 

6-20, 

inclusive 
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Maturity Dates. 


$1000.00 Denomination 
Bond Nos. 


76 


2746 

2752 

2769 

2773 

2778- 

2781 

2784 

2789 

2790 

2796 

2797 
2799 
2806 
2810 

2814 

2815 
2824 
2826 
2827 

2829 

2830 

2831 

2832 

2838 

2839 
2843 
2847 
2850 

2854 

2855 

2856 
2858 
2861 
2866 
2867 
2912 
2915 
2917 
2920 
2922 


52-2753 

2774 
2779 
■2782 
■2785 

-2792, inclusive 
2798 

2802, inclusive 
2807 


2819, inclusive 
2825 

-2828 


-2837, inclusive 

2840 

■2844 

■2848 


-2865, inclusive 


-2913 

■2918 

■2921 

•2924, inclusive 


(Ccfnt.). 

Coupon Nos. 

6-20, inclusive 
6-2Q, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-2(j, inclusive 
6-2(j, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 2Q, inclusive 

6- 2Q, inclusive 

7- 20|, inclusive 
6-20i, inclusive 
6-20, inclusive 

6- 20!, inclusive 

7- 20i, inclusive 
6-20l inclusive 

6- 20l inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20> inclusive 

6- 20^ inclusive 

7- 20> inclusive 
6-20, inclusive 
6-20^ inclusive 

6- 20, inclusive 

7- 20L inclusive 
6-20^ inclusive 
6-20 l inclusive 


6-20 


inclusive 


6-20L inclusive 

r * aa • i • 


6-20 

7-20 


inclusive 

inclusive 


i — 62o9a 
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Maturity Dates. 


April 1, 1936 
77 


$100.00 Denomination 
Bond Nos. 

2925-2926 

2927-2929, inclusive 
2930-2932, inclusive 
2933 

2934-2935 

2938-2939 

2941-2942 

2943-2945, inclusive 
2946*2964, inclusive 
2965 

2966-2969, inclusive 
2973-2991, inclusive 
2993 

2995-2999, inclusive 

3004-3023, inclusive 

3024 

3029 

3031 

Exhibit “C”. 


(Cont.). 

Coupon Nos. 

6- 20, inclusive 

7- 20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 

8- 20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 
6-20, inclusive 

6- 20, inclusive 

7- 20, inclusive 
6-20, inclusive 
6-20, inclusive 


The Cavalier Corporation First and Refunding Mortgage 
Six and One-Half Per Cent Coupon Gold Bonds Held by 
David H. Blair, Trustee. 

$500,00 Denomination. 

Maturity Dates. Bond Nos. Coupon Nos. 

November 1,1948 2226-2250, inclusive 2-40, inclusive 

2270-2287, inclusive 2-40, inclusive 

2290-2850, inclusive 2-40, inclusive 

2851-2980, inclusive 1-40, inclusive 

November 1,1948 3471-3475, inclusive 2-40, inclusive 

3476-3581, inclusive 1-40, inclusive 

78 Answer of American Security and Trust Company, 

Successor Trustee. 

Filed March 16, 1932. 

«••#••• 

The American Security and Trust Company, Successor 
Trustee, one of the defendants in the above entitled cause, 
for its separate answer to the plaintiff’s bill of complaint, 
says: 
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! 

! 

1, 2, 3 and 4. This defendant admits the allegations of 
the first, second, third and fourth paragraphs o|f said Bill 
of Complaint and believes that Exhibit A thereto attached 
is a substantially correct copy of the first and! refunding 
mortgage described in said fourth paragraph, but in so far 
as said mortgage is a matter of record, prays that the 
records be resorted to for verification. 

5. This defendant admits the allegations of the fifth para¬ 
graph of the Bill, except the allegation that the conveyance 
made by the refunding mortgage was subject “tempo¬ 
rarily* ’ to the underlying mortgage therein described. This 
defendant admits that the refunding mortgage |so recited, 
but avers that the refunding mortgage has always been and 
still is subject to the underlying mortgage, which has not 
yet been released. 

6 to 14, inclusive. This defendant admits the ^legations 
of the sixth to fourteenth paragraphs, inclusive, of said 
Bill. 

15. This defendant is advised by counsel that tlje fifteenth 
paragraph of said Bill contains conclusions of jlaw which 
this defendant is not required to answer. For the reasons 
hereinafter set forth, this defendant, being without suf¬ 
ficient information or knowledge to form a belief, can 
neither admit nor deny that the plaintiff is entitled to fore¬ 
close an alleged lien on certain underlying mortgage bonds 
alleged to be held by plaintiff as additional security for the 
refunding bonds. 

16. This defendant admits the allegations of the 
79 sixteenth paragraph of said Bill. 

17. This defendant admits that the j refunding 
mortgage contains the provisions quoted in the seventeenth 
paragraph of the Bill and admits that the $1,360,000 prin¬ 
cipal amount of underlying bonds mentioned inj said pro¬ 
visions represents the difference between $1,40Q,000 total 
principal amount of said issue and $40,000 principal amount 
which became due April 1, 1928, being bonds No|s. 1 to 60, 
inclusive. This defendant, being without sufficient infor¬ 
mation or knowledge to form a belief, can neither jadmit nor 
deny the other allegations of said seventeenth paragraph. 

18. This defendant admits that the refunding 
contains the provisions quoted in the eighteenth 
of said Bill. 
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19. Answering the nineteenth paragraph of the Bill, this 
defendant admits that The F. H. Smith Company, a Dela¬ 
ware corporation, financed the construction of the building 
now known as the Cavalier Hotel through the sale of the 
issue of underlying mortgage bonds therein described and 
later undertook, but did not complete, a re-financing plan 
by means of the refunding mortgage, which contained a 
covenant that The Cavalier Corporation would cause to be 
paid and satisfied all underlying bonds within five years 
from November 1, 1928, but this defendant is without ac¬ 
curate knowledge or information concerning the other 
allegations of said paragraph and can, therefore, neither 
admit nor deny same, except that this defendant is informed 
and believes that, prior to the filing of the Bill, underly¬ 
ing mortgage bonds in the aggregate principal amount of 
$882,000 had been deposited with the original refunding 
mortgage trustee. 

20. This defendant is without accurate knowledge or in¬ 
formation concerning the allegations of the twentieth 

80 paragraph of the Bill and can, therefore, neither 
admit nor deny the same, except that this defendant 
is informed and believes that the plaintiff has in his posses¬ 
sion underlying mortgage bonds in the aggregate principal 
amount of $882,000 and refunding mortgage bonds in the 
aggregate principal amount of $478,000, and believes that 
said bonds were obtained by plaintiff from the National 
Savings and Trust Company and that said Trust Company, 
(which was appointed successor trustee by the Court and 
later resigned), obtained them from the Columbia Trustee 
and Registrar Corporation, the original trustee. 

21. This defendant believes that the allegations of the 
twenty-first paragraph of said Bill are substantially true, 
but, being without accurate information or knowledge with 
respect thereto, can neither admit nor deny such allega¬ 
tions. 

22. Answering the twenty-second paragraph of said Bill, 
this defendant is informed and believes and, therefore, ad¬ 
mits that the underlying mortgage bonds of the aggregate 
principal amount of $882,000, now in plaintiff’s possession, 
are marked with perforations spelling the word 4 ‘can¬ 
celed,’ ’ but this defendant is without accurate information 
or knowledge concerning the other allegations of the 
twenty-second paragraph of said Bill and can, therefore, 
neither admit nor deny the same. 
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23. This defendant admits the allegations of i;he twenty- 
third paragraph of said Bill. 

24. This defendant is without information or| knowledge 
as to whether the property covered by said refunding mort¬ 
gage is so circumstanced that a sale of the whole will be 
most beneficial to the parties and this defendant! can, there¬ 
fore, neither admit nor deny the allegations to that effect in 

the twenty-fourth paragraph of the Bijl, but this 
81 defendant admits the other allegations of said para¬ 
graph. 

25. Underlying Bonds .—Further answering! said Bill, 
this defendant says that it is informed, believes jand, there¬ 
fore, avers that of the total issue of underlying bonds ag¬ 
gregating $1,400,000 in principal amount, $882,Q00 thereof 
were delivered to the Columbia Registrar and Trustee Cor¬ 
poration, the original refunding trustee, in exchange for a 
like amount of the refunding bonds, and this defendant is 
informed and believes that such exchange was made by the 
owners of said bonds through The F. H. Smith! Company, 
as hereinafter set forth. Of said underlying issue, bonds 
in principal amount of $40,000, being bonds Nos. 1 to 60, 
inclusive, which matured on April 1, 1928, were paid, re¬ 
deemed and marked canceled and such canceled bonds are 
now in the possession of this defendant, as successor trus¬ 
tee under the underlying mortgage. This defendant is in¬ 
formed, believes and, therefore, avers that the rejmainder of 
said underlying bonds, aggregating $478,000 ii^ principal 
amount, are now outstanding; that a part thereof are held 
by the Bondholders Committee described in the ienth para¬ 
graph of the Bill, and the remainder are held by various 
individuals, estates and corporations. 

26. Ref unding Bonds .—Further answering saitl Bill, this 
defendant says that to the best of its information, knowl¬ 
edge and belief, of the total issue of refunding bonds ag¬ 
gregating $1,950,000 in principal amount, $590;C00 thereof 
were sold through The F. H. Smith Company to the public 
for cash, or exchanged for other bonds or property; 
$882,000 thereof were issued and exchanged for bonds of 
like amount of the underlying issue, which are now in 
plaintiff’s possession marked “canceled,” and $478,000 
thereof have not been issued, but are still held by plaintiff, 
as successor refunding trustee. 
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82 27. This defendant says, therefore, that there are 
now outstanding in the hands of the public and/or 

Bondholders Committee, the following classes of bonds 
secured by said deeds of trust: (1) $590,000 of the refund¬ 
ing issue above described; (2) $882,000 of the refunding 
issue, 'which were exchanged for like amount of the under¬ 
lying issue, and (3) $378,000 of the underlying issue. 

28. Further answering said Bill, this defendant attaches 
hereto marked “Exhibit A. S. & T. No. 1” a photostatic 
copy of the circular printed and published by The F. H. 
Smith Company on or about November 21, 1928, advertis¬ 
ing and offering for sale said refunding bonds, in which 
circular no mention was made of the underlying bonds, al¬ 
though the following statement appears therein: 

‘ 4 Security. 

“These bonds will, in the opinion of counsel, be secured 
upon completion of present financing by a first and refund¬ 
ing mortgage of $1,950,000 on the land and modern apart¬ 
ment hotel building, including fixtures and equipment, 
known as The Cavalier of Washington, D. C.” 

This defendant also attaches hereto marked “Exhibit 
A. T. & S. No. 2” a photostatic copy of a supplementary 
circular printed and published by The F. H. Smith Com¬ 
pany on or about August 2, 1929, advertising and offering 
for sale the remaining bonds of said refunding issue then 
unsold, in which the following statement was made: 

“Description of the Issue. 

This first and refunding mortgage bond issue, as the 
name implies, was utilized to refinance the property, it be¬ 
ing necessary to retire existing underlying obligations 
within the refunding period. Until said obligations are 
retired, the first and refunding mortgage bonds are sub¬ 
ordinate to them. Bonds of this issue in excess of the 
amount of the obligations secured by the underlying lien 
were issued for sale at once. The remaining bonds of this 
issue, being equal in principal amount to the outstanding 
obligations secured by the underlying lien were not 

83 released at once but were deposited with the Trustee 
named in the first and refunding deed of trust, to be 

released only to retire the underlying obligations. Thus, 


i 
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the aggregate principal amount of first and refunding and 
underlying obligations outstanding at any one tiime never 
exceeds $1,950,000. On July 26,1929, the outstanding under¬ 
lying obligations consisted of $556,000, principal amount of 
first mortgage bonds , being part of an original issue of 
$1,400,000. Under the terms of the first and refunding 
deed of trust, the obligor covenants that on or before April 
1, 1935, it will cause to be paid and satisfied all underlying 
bonds. 

“The purpose of this issue is to retire prioi^ mortgage 
indebtedness, provide long term financing for the property 
and for other corporate purposes.’’ 

29. Further answering said Bill, this defendant says that 
it was appointed successor trustee by decree entered by 
this Court on July 7, 1930, in Equity Cause No. 51,378. 
Under date of September 11, 1930, this defendant executed 
an acceptance of the appointment and such acceptance was 
recorded on September 15,1930, in Liber 6483, folio 365, of 
the land records of the District of Columbia. Default hav¬ 
ing occurred in various payments due under paid under¬ 
lying mortgage, this defendant, as successor trustee, took 
possession of said Cavalier Hotel property on September 
25, 1930. From September 25, 1930, to February 1, 1931, 
this defendant operated the property through an agent and 
since the latter date has been and still is operating said 
property directly. The proceeds of operation! have been 
applied to expenses of management, insurancej premiums, 
repairs, taxes, reasonable counsel fees and trustee’s com¬ 
mission, as specifically provided by the terms of paid under¬ 
lying mortgage, but up to this time the net proceeds of 
operation have not been sufficient to enable the trustee to 
make any payment to bondholders. After paying taxes due 
in March, 1932, this defendant, as successor trustee, will 
have on hand a fund somewhat in excess of $30,000 derived 
from the net proceeds of operation of saic} property. 

Article Eight of said underlying mortgage provides 
84 that after reserving such sum as may be sufficient 
to indemnify the Trustee against any liability, loss or 
damage on account of any matter or thing do^ie in good 
faith in pursuance of the duties of the Trustee, l[he Trustee 
shall apply the residue, if any, of such net proceeds of op¬ 
eration. 
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“ First to the payment of the defaulted coupons, if any, 
in the order of their maturity, with interest thereon at the 
rate of six and three quarters per cent. (6%%) per annum 
from the date of maturity thereof; next to the payment of 
accrued interest on bonds which shall have become due by 
lapse of time or declaration; and next to the payment of 
the principal of those of said bonds, if any, then matured 
by lapse of time or declaration, and unpaid; in every in¬ 
stance such payment to be made ratably to the persons 
entitled thereto without discrimination or preference/ ’ 

30. Further answering said Bill, this defendant is ad¬ 
vised by counsel and avers that, as successor trustee under 
the mortgage securing said underlying bonds, it can take 
no£ position which may work to the advantage or disad¬ 
vantage of any of the bondholders intended to be secured 
thereby and that, in anv controversy between such bond- 
holders q.s to their respective rights, priorities and prefer¬ 
ences, the trustee should stand impartial and submit the 
matter to the Court for decision. In the Bill of Complaint, it 
is contended that approximately $882,000 in amount of bonds 
issued under the refunding mortgage were issued to and ac¬ 
cepted by holders of underlying mortgage bonds, in exchange 
for a like amount of said underlying mortgage bonds, upon 
the promise and understanding that the latter bonds would 
not be canceled but, as the refunding mortgage provides, 
would be retained by the refunding trustee as additional 
security for the refunding bonds until the underlying mort¬ 
gage was satisfied and released, and that the attempted 
cancellation of said underlying bonds was without au¬ 
thority, contrary to the provisions of the mortgage and 
void. On the other hand, certain holders of the remainder 
of said underlying bonds, of which about $478,000 
85 appear to be outstanding, contend that said $882,000 
of underlying bonds were properly, canceled and re¬ 
tired and that their bonds constitute the only bonds entitled 
to the protection of said underlying mortgage. Being with¬ 
out definite information, other than as hereinbefore set 
forth, as to the circumstances and conditions under which 
said $882,000 of first and refunding mortgage bonds were 
issued, the promises and understandings which led the 
holders of a like amount of bonds secured by the aforesaid 
underlying mortgage to surrender the same, the reasons for 
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the formal cancellation of the bonds so surrendered and the 
legal consequence and effect thereof—this defendant sub¬ 
mits the contentions and rights of the respective parties 
interested in said underlying bonds to the Courtj for deter¬ 
mination. 

31. Further answering said Bill, this defendant is ad¬ 
vised by counsel and avers that until the questions thus 
raised by the Bill and this answer, shall have l)een deter¬ 
mined by the Court, this defendant will not knojw whether 
the present and/or future holder or holders of s^id under¬ 
lying bonds aggregating $882,000, now in plaintiff’s posses¬ 
sion, will be entitled to participate in the distribution of 
said fund derived from the net proceeds of operating said 
property, and accretions thereto, and/or participate in the 
proceeds of sale by foreclosure under said underlying mort¬ 
gage, if and when the property is sold thereunder. 

Wherefore, in consideration of the premises, this defend¬ 
ant prays: 

1. That this answer be treated as a cross-bill [as well as 
an answer to said Bill of Complaint, and that process be 
issued against such party or parties as the Court jmay deem 
necessary in order to have the questions raised by the 

Bill and this answer determined by the Court, re- 
86 quiring such parties to answer the exigencies 
hereof; 

2. That the questions raised by the Bill of Complaint, 
this answer and any other pleadings that may be fifed herein, 
be determined by the Court; 

3. That this defendant, as successor Trustee ijmder said 
underlying mortgage, be instructed as to its dufies in the 
premises; 

4. And for such other and further relief as the Court 
may deem proper. 

AMERICAN SECURITY AND TRUST 
COMPANY, 

By HOWARD MORAN, 

Its Vice-President. 

District of Columbia, ss : 

I do solemnly swear that I have read the foregoing 
answer subscribed by me as Vice-President of the Ameri¬ 
can Security and Trust Company and I know the contents 
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thereof; that the facts therein stated of my personal knowl¬ 
edge are true and those stated upon information and be¬ 
lief, I believe to be true. 

HOWARD MORAN. 

I 

Subscribed and sworn to before me this 15th day of 
March, 1932. 

[seal.] J. ELIOT MORAN, 

Notary Public, D. C. 

McKENNEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for Said Defendant. 
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Sinking Fund 

To meet the semi-annual interest and the annual amortization payments as 
come due. The Cavalier Corporation is required to create a sinking fund by 
monthly payments of one-twelfth of the total amount of interest and amortiz: 
during the ensuing year. 

Purpose of Issue 

This is a refunding issue, providing long-term financing for the property. 


Insurance 

Title to the property will be guaranteed. Fire, tornado, boiler, elevator and genera 
liability insurance will be carried on the property during the term of the mortgage. 


Ownership and Management 

The personnel of The Cavalier Corporation, owner and operator of The Cavalier oi 
Washington, D. C., and the obligor on this issue of bonds, is composed of the following 

President, H. C. Maddux; Vice President, Lin wood R. Hawkins; Secretary-Treas 
urer. H. F. Masencup. 

Very truly 

THE CAVALIER CORPORATION 
Bv H. C. MadduxL Pres 


A neu of fire s pa f tout lobby of The Cat alter of Washington. D. C. 

Earnings 

Based on experience in the operation of similar buildings, the owners estimate the 
gross annual earnings, including restaurant, of The Cavalier of Washington, D. C., and 
after allowance for vacancies, will be $346,750; and the total operating charges, including 
taxes, insurance, upkeep and restaurant at $137,000, leaving an estimated annual net 
income of $209,750. 

Reduction of Issue 

This issue is to be reduced by annual curtails beginning November 1, 1933, and an¬ 
nually thereafter, totalling $390,000, thus reducing the issue before final maturity to 
$1,560,000, as fellows: 

Amount 

Maturity Date 

November 1, 1933 
November 1, 1934 
November 1, 1935 
November 1, 1936 
November 1, 1937 
November 1, 1938 
November 1, 1939 
November 1, 1940 
November 1, 1941 
November 1, 1942 
November 1, 1943 
November 1, 1944 
November 1, 1945 
November 1, 1946 
November 1, 1947 
November 1, 1948 


vours 


$1,936,000 

1,921,000 

1,904,000 

1,886,000 

1,867,000 

1,847,000 

1,826,000 

1,803,000 

1,779,000 

1,753,000 

1,726,000 

1,697,000 

1,666,000 

1,633,000 

1,598,000 

1,560,000 


, velult*’ •unreta 
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$1,950,000 

First and Refunding Mortgage 

6 \°/o 

Coupon Gold Bonds 

cr\ (c /. 

v /?<? \_yavalier 

../ WASHINGTON, D. C. 

IApart.ment Hotel, Completed and jm Operation) 

Summary oj Issue 


I 0 ':* ,MUE - . $ I,*50,000 

matIjumk .. , 

}* n ' UT P- annum: paya^selalT 

^ TIKl< ' . May I and November 1 

Denominations .. ,1.000. ,J00 and ,100 Bon* 

(U00 bonds in 7. 10. M and 20 year maturities only) 

_ Nt * . . The Cavalier Corporation 

Bonds and'Coupons Pavabic at: The F. H. Sm.th Com¬ 
pany, Washington, D. C 

Registration: Bonds may be registered as to principal at 
I he r. ii. Smith Gimpany. Washington. D. G 


Trustee: Gilumbia Trustee and Registrar Corporation. Co- 
Teustes: Hon. Daniel R. Criss.nger, Chairman, Execu¬ 
tive Committee The F. H. Smith Company; Wtv 
Comptroller of the Currency anj formerly Governor, Fed'. 
era! Reserve BoarJ, Washington. D. C. 

Callable Fiaturt: Bonds callable on any interest paymeit 
date on or before November 1, 19)|, at 102 and accrued 
interest; thereafter to and including May I, 1946, at 10f 

and accrued interest, and thereafter at 100 and accrued 
interest. 

r>, " CF 100 *od accrued interest to yield 6*/?% 


appraisals 

The property has been appraised by: 

FORD. BACON & DAVIS, INC., of New York and 

CbiCag °’ " . $3,000,000 

PHILIP M. JULLIEN, of Washington, D. C., at ... $3,026,950 

tax features 

up to 2 %; al$o for" refw"™ d” C ° rp0rlcion **mal Federal income tax 

Connecticut or ’S ** <««• * *»* 

Coiumbia 5 null* tax, Massachusetts State Income tax up to 4 ™ V,rx,n ' 1 5 m,1U tax * Dim,fcl ut 
shirt State Income tax up to )% of the interest P c 01 '"tercst per annum, New Hamp- 

dollar of the principal ZZ ZILZf ” UP * * """* 

The F. H. Smith Company 














formation is taken from a letter written by 
President, The Cavalier Corporation: 


The following in 
Mr. H. C. Maddux, 


The F. H. Smith Company, 

Washington, D. C. and New York City 


Gentlemen 


We take pleasure in giving you the following information con¬ 
cerning the issue of $1,950,000 of First and Refunding Mortgage 
6 /z ft Coupon Gold Bonds of The Cavalier Corporation: 


These bonds will, in the opinion of counsel, be secured upon 
completion of present financing by a first and refunding mortgage 
of $1,950,000 on the land and modern apartment hotel building, 
including fixtures and equipment, known as The Cavalier of 
Washington, D. C. 


Location 


The Cavalier Apartment Hotel occupies the entire frontage on 
the west side of Fourteenth Street, Northwest, from Oak Street to 
Otis Place. Fourteenth Street is an important traffic artery of the 
city and a prominent business thoroughfare. 


It is within the vicinity of the 14th St. and Park Road up-town 
business section of Washington. Nearby is the Riggs National Bank- 
Tompkins Building, which contains a number of stores. Station 
WRC cf the National Broadcasting Company, and a branch of the 
Biggs National Bank. Within the vicinity are stores of almost 
every kind, churches, theatres, banks, schools and the Tivoli and 
Savoy Theatres (two of the well known Stanley chain), Park Savings 
Bank, Liggett’s Drug Store and the Arcade Building, containing 
one of the most modern markets in the city, an auditorium and a 
recreation center. 


!saner oj K iwaslnnou 

(Aw Apartment Hotel, Completed and t" Operation.) 

Land and Building 


The land fronts 264.33 feet on Fourteenth Street, 154 feet on Otis 
Place, 66.94 feet on Oak Street, 125.19-feet on Ogden Street and 234.32 
feet on the rear line, comprising approximately 42,597 square feet. 

The Cavalier of Washington, D. C., is a modern fireproof apart- 
mC -u* ^ ot eI’ completed and in operation. The entire frontage of the 
building, facing on Fourteenth Street, is eight stories and basement, 
while a portion of the rear of the building is five stories and basement. 


This section of Fourteenth Street is an up-town business district 
of the city with ample transportation facilities to the down-town 
business district. 









Appraisals 


The property has been appraised by Ford, Bacon Sc Davis, Inc., nationally 
known engineers and appraisers of New York and Chicago and their certificate 
of valuation states: 

"Based upon our inspection of the Cavalier Apartments, an apartment hotel 
located at 3500 14th St., N. W., Washington, D. C., we hereby certify that the Esti¬ 
mated Cost of Reproduction New and the Estimated Cost of Reproduction New Less 
Depreciation of this physical property, comprising the land, hotel building and fixed 
equipment as existing November 1, 1928, based upon prices of materials and labor 
prevailing in Washington at that date, are as follows: 

Efttimatn! Oo-t of Reproduction 
Ax of Nov. 1. 1928 

L**< 

New Depreciation 

Land .. $ 851,950 $ 851,950 

Building and Mechanical Equipment 2,191,050 2,148,050 

Total . $5,043,000 $3,000,000 


"The value of land shown above has been furnished to us by responsible local 
real estate experts. 

"The allowance made for depreciation represents the loss due to accrued physical 
deterioration, as observed by our engineer Supersession, due to obsolescence, changes 
in business conditions, or to any other cause, has not been considered. 

"The above estimated costs include allowances for cost of financing and such 
overhead costs as organisation and legal expenses, engineering and architectural 
supervision, interest, taxes and insurance during the period of construction. 

"Our inventory does not include furniture snd fixtures, miscellaneous equipment, 
miscellaneous supplies chargeable to expense, or stationery 

"No allowance has been included in our estimates of building and mechanical 
equipment for any value attaching to good will, advantage due to location, going 
concern, or any other elements of intangible property. 

"FORD, BACON & DAVIS, INC* 


The property has also been appraised by Philip M. Jullien, a well-known 
architect of Washington, D. C. His letter to the owners is as follows: 

"At your request I have made a thorough investigation of the apartment hotel 
known as’ The Cavalier, Washington, D. C„ the land being 264.33 feet frontage on 
Fourteenth Street, 66.94 feet frontage on Cak street, 125.19 feet frontage on Ogden 
Street, and 154 feet frontage on Otis Place, containing approximately 42,597.50 square 
feet. 

"This property, which is completed and in operation and located in a very thkkiy 
populated section, is only four blocks from Fourteenth Street and Park Road, an 
up-town business center of Washington, with such prominent structures as the Riggs 
National Bank-Tompkins Building, Tivoli Theater and other well known and suc¬ 
cessful properties. This section of Fourteenth Street is not only s buoy up-town 
section of the city, with ideal transportation facilities, but Fourteenth Street is also 
one of the important north and south arteries of the city, and extending into a rapidly 
growing section. 

"Taking into consideration the location, type of property and all other elements, 
I appraise the entire property as a going concern at <3,025,95000 

"Very truly yours, 

-PHILIP M. JULLIEN* 
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„f WASHINGTON. D. C. 


THE CAVALIER OF WASHINGTON, D. C. 


(Apartment Hotel, Completed and in 
Operation) 


Summary of Issue 



TOTAL ISSUE... si.fJ 0,000 

DATED . November I, 1*21 

MATURITIES .. . . I years to 20 year* 

INTEREST RATE ,. 6j4tf> per annum, payable semi-annually 

INTEREST DATES . May I and November 1 

DENOMINATIONS.»l,000, if00 and $100 Bond* 

OWNER . - The Cavalier Corporation 


BONDS AND COUPONS PAYABLE AT: The F H. Smith Com¬ 
pany, Washington, D. C 

REGISTRATION: Bonds may be registered a* to principal at The 
F. H. Smith Company. Washington, D. C. 


TRUSTEE: Columbia Trustee and Registrar Corporation. CO¬ 
TRUSTEE: Hon. Daniel R. Cfissinger, Chairman, Executive 
Committee, The F. H. Smith Company; formerly Comptroller of 
the Currency and formerly Governor, Federal Reserve Board, 
Washington, D. C. 

CALLABLE FEATURE: Bonds callable on any interest payment date 
’on ox before November T, 19)1, at 102 and accrued interest; 
thereafter to and including May 1, 1946,' at 101 and accrued 
interest, and thereafter at 100 and accrued interest. 

UNDERLYING LIENS: On July 26, 1929, the outstanding under¬ 
lying obligations consisted of SiS 6,000 principal amount of Firit 
Mortgage Bonds, which arc to be retired tinder the refunding 
operation. 

PRICE . 100 and accrued interest to yield 6%% 



APPRAISAL 

The property has been appraised by: 

FORD, BACON & DAVIS, INC, of New York and 
Chicago (Appraisal certificate as of Nov. 1, 1928, on the 
reverse side) at. $3,000,000 


TAX FEATURES 

Provision is made in the bonds for payment by the borrowing corporation of normal FcJeral income tax 
up to 2%; also for refund, on proper application made within JO days after payment of taxes, of Penn¬ 
sylvania, Connecticut or Vermont 4 mills tax, Maryland 4 Yt mills tax, Virginia 5 mills tax. District of 
Columbia J mills tax. Massachusetts State Income tax up to 6% of the interest per annum. New Hamp¬ 
shire State Income tax up to J % of the sntcrcst per annum, or any other State tax up to J mills per 

dollar of the principal amount per annum. 
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The F. H. SMITH COMPANY 

(INCORPORATED) 

Investment Securities Founded 187) 

Smith Building (81 5 l Mb Street, iV. W.) Washington, D. C. 

285. Madison Avenue (At 40/b Street) New York City 
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Hie Cavalier ol Wasnington, D. c.. 


APARTMENT HOTEL 


The Building and Its Location 

The Cavalier of Washington, D. C., is the security for 
this issue of 6 / 2 % First and Refunding Mortgage Bonds. 
This property occupies a unique location in the im¬ 
portant upper Fourteenth Street district of Washington, 
D. C., one of the most thickly populated residential sec¬ 
tions cf the city, which is a community within itself. 

The building is a modern fireproof apartment hotel. Its 
entire frontage on the wdst side of Fourteenth Street, 
N. W., from Oak Street to Otis Place, is eight stories and 
basement, while a portion of the rear is five stories and 
basement. On the ground floor there is a spacious lobby, a 
public dining room and seven stores. Suites range in size 
from one room and bath to six rooms and two baths. 

Description of the Issue 

This first and refunding mortgage bond issue, as the 
name implies, was utilized to refinance the property, it 
being ncccssarv to retire existing underlying obligations 
within the refunding period. Until said obligations arc 
retired, the first and refunding mortgage bonds arc sub¬ 
ordinate to them. Bonds of this issue in excess of the 
amount of the obligations secured by the underlying lien 
were issued for sale at once. The remaining bonds of this 
iuue, being equal in principal amount to the outstanding 
obligations secured by the underlying lien were not re¬ 


leased at once but were deposited with the Trustee named 
in the first and refunding deed of trust, to be released 
only to retire the underlying obligations. Thus, the aggre¬ 
gate principal amount of first and refunding and underly¬ 
ing obligations outstanding at any one time never exceeds 
$ 1,950,000. On July 26, 1929, the outstanding under¬ 
lying obligations consisted of $5 5 6,000, principal amount 
of first mortgage bonds, being part cf an original issue of 
$ 1 ,*100.000. Under the terms of the first and refunding 
deed of trust, the obligor covenants that on or before April 
1, 1935. it will cause to be paid and satisfied all underlying 
bonds. 

The purpose of this issue is tq* retire prior mortgage 
indebtedness, provide long term financing for the prop¬ 
erty and for other corporate purposes. 

The deed of trust securing this issue calls for reduction 
through serial maturities of $390,000 in the issue prior to 
date of final maturity. 

Operation of Building 

The Cavalier of Washington, D. C., is a link in the well 
known Maddux Chain, and is under the direction of 
H. C. Maddu x, who is interested in the management and 
operation of some fifteen properties—hotels, apartment 
hotels, apartments and otHcc buildings located in various 
cities. 


Estimated Earnings 

A letter front the owner dated July 30, 1929, contains the following statement with reference to the estimated earn¬ 


ings for the year 1930; 

"GROSS EARNINGS . $346,750 

"EXPENSES .. 137,000 


ESTIMATED NET INCOME FOR THE YEAR 1930 . $209,750 


"*Thc above expenses include taxes, insurance, operation and so forth, but make no allowance for administrative pro 
rata expenses of the Washington office or any capital expenditures for converting apartments into hotel suites. The above 
figures make no allowance for depreciation of the building and equipment, nor for appreciation in the value of the land. 

"These estimates arc based upon the company’s plan to convert a majority of the apartments into furnished suites 
with hotel service. The management is not now renewing leases on the type of unfurnished apartments which arc to be 
converted but is furnishing these apartments as rapidly as they become available.” 


APPRAISAL 

The property has been appraised by Ford, Bacon & Davis, Inc., nationally known 
engineers and appraisers of New York and Chicago and their certificate of valuation 
states: 

“Based upon our inspection of tlie Cavalier Apartments, an apartment hotel located at 
3500 I4th St., N. W., Washington, D. C., we hereby certify that the Estimated Cost of 
Reproduction New and the Estimated Cost of Reproduction New Less Depreciation of this 
physical property, comprising the land, hotel building and fixed equipment as existing 
November 1, 1923, based upon prices of materials and labor prevailing in Washington at 
that date, are as follows: 

Estimated Co«t of Reproduction 
As of Nov. 1, 1U2S 
New , Less Depreciation 

Land. $ 851,950 $ 85 1,950 

Building and Mechanical Equipment. . 2,191,050 2,148,050 


Total.. .. $3,043,000 $3,000,000 

“The value of land shown above has been furnished to us by responsible local real 
estate experts. 

“The allowance made for depreciation represents the loss due to accrued physical 
deterioration, as observed by our engineer. Supersession, due to obsolescence, changes in 
business conditions or to any other cause, has not been conside:ed. 

“The above estimated costs include allowances for cost of financing and such overhead 
costs as organization and legal expenses, engineering and architectural supervision, interest, 
tuxes and insurance during the period of construction. 

“Cur inventory dees not include furniture and fixtures, miscellaneous equipment, mis¬ 
cellaneous supplies chargeab’e to expense, or stationery. 

“No allowance has been included in our estimates of building and mechanical equipment 
for any value attaching to good will, advantage due to location, going concern, or any other 
elements of intangible property. 

“FORD, BACON & DAVIS, INC.” 


THE INFORMATION CONTAINED IN THIS CIRCULAR IS TAKEN FROM A LETTER I ROM THE OWNER DATED JULY 30, 1929. 


The F. H. Smith company 

(INCORPORATED) 

Investment Securities Founded 187) 

Smith Building (81 5 15th Street , N.W.) Washington, D. C. 

28 5 Madison Avenue (At 40th Street) New York City 

Branch Offices in Other Cities 

The Information contained in thin circular, while not guaranteed by u», ice believe to have been compiled from nliable noureee. Statements at to 
CQ legal mattert repretent the opinion of our countrl, Oouglae, Obear Jk Oouglae, und WiMiam Warfield Rott, Attorney* at Law, lYaibinpfon, D. C. 

O 15**5. Pub S-2-20. Printed In U. S. A. 
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91 Separate Answer of Defendant The Cavalier Cor¬ 

poration . 

Filed March 22, 1932. 

* * * * * • # 

Now comes the defendant, The Cavalier Corporation, and 
for separate answer to the bill of complaint filed in the 
above entitled cause says: 

I, 2, 3 and 4. This defendant admits the allegations of 
paragraphs 1, 2, 3 and 4. 

5. The allegations of paragraph 5 of the bill are ad¬ 
mitted, except that for a description of the mortgaged prop¬ 
erty and the provisions of said first and refunding mort¬ 
gage, reference is made to said first and refunding mort¬ 
gage, it being admitted that the copy attached tb the bill is 
a true and correct copy thereof. 

6 and 7. The allegations of paragraphs 6 and 7! of the bill 
are admitted. 

8. For answer to the quotation from the first and re¬ 
funding mortgage contained in paragraph 8 of the bill, 
reference is made to said instrument. 

9. The allegations of paragraph 9 of the tyll are ad¬ 
mitted. 

10. This defendant has no knowledge of the allegations 
of paragraph 10 of the bill except that the written notice 
of defaults referred to was sent to this defendant. 

II. This defendant has no knowledge of the allegations 
of paragraph 11 of the bill. 

12. The allegations of paragraph 12 of the bill are ad¬ 
mitted. | 

13. The allegations of paragraph 13 of the pill are ad¬ 
mitted, except that for answer to the quotations from the 
first and refunding mortgage in said paragraph^ reference 

is made to said instrument. 

92 14. This defendant has no knowledge as to the 

allegations of paragraph 14 of the bill. 

15. This defendant is advised and, therefore, alleges 
that it is not required to answer the allegatio4s of para¬ 
graph 15 of the bill. 

9—6259a 
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16. The allegations of paragraph 16 of the bill are ad¬ 
mitted. 

17. The allegations of paragraph 17 of the bill are ad¬ 
mitted, except that for answer to the quotations from the 
first and refunding mortgage contained in said paragraph, 
reference is made to said instrument. 

18. For answer to the quotations from the first and re¬ 
funding mortgage contained in paragraph 18 of the bill, 
reference is made to said instrument. 

19. The allegations of paragraph 19 of the bill are ad¬ 
mitted, except this defendant has no knowledge as to how 
many of the first and refunding mortgage bonds The F. H. 
Smith Company sold to the public. 

20. Upon information and belief this defendant admits 
the allegations contained in paragraph 20 of the bill. 

21. Upon information and belief this defendant admits 
the allegations contained in paragraph 21 of the bill. 

22. Upon information and belief this defendant admits 
the allegations of paragraph 22 of the bill, except the alle¬ 
gations that this defendant had not authorized The F. H. 
Smith Company, or anyone else, to mark or to have the 
underlying mortgage bonds referred to marked “Can¬ 
celled”, and that no officer or agent of this defendant had 
any knowledge that said bonds were to be, or were being 
so marked, or that they had been so marked until long 
afterwards, which latter allegations this defendant admits 

upon actual knowledge. 

93 23. This defendant admits that it has not arranged 

for the release, satisfaction or discharge of the un¬ 
derlying mortgage, and admits upon information and belief 
the remaining allegations of paragraph 23 of the bill. 

24. The allegations of paragraph 24 of the bill are ad- 
mitted. 

Wherefore, this defendant, having answered fully, sub¬ 
mits itself to the jurisdiction of the Court. 

THE CAVALIER CORPORATION, 
By H. C. MADDUX, 

President. 

MATTHEW H. O'BRIEN, 

Counsel for The Cavalier Corporation. 
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District of Columbia, ss: 

H. C. Maddux, being duly sworn according tjo law, de¬ 
poses and says that he is President of The Cavalier Cor¬ 
poration, one of the defendants in the aforementioned bill 
of complaint; that he is authorized to and ijiakes this 
affidavit on its behalf; that he has read the j foregoing- 
answer and knows the contents thereof; that the facts 
therein stated are true to the best of his knowledge, infor¬ 
mation and belief. 

H. C. MADDUX. 

Subscribed and sworn to before me this 2(Sth day of 
February, 1932. 

[seal.] CAEOLYN G. GEOFF, 

Notary Public, D. C. 

My commission expires Nov. 5, 1932. 

94 Petition of the Washington Loan and Trust Com¬ 
pany to Intervene. 

Filed December 7, 1932. 

###•••• 

The petition of The Washington Loan and Trust Com¬ 
pany respectfully shows unto the Court as follows: 

I. That the petitioner, The Washington Loan and Trust 
Company, a body corporate, organized and existing under 
the laws of the United States of America relating to the 
District of Columbia, was granted letters testamentary 
upon the Estate of Herbert W. T. Jenner by order of this 
Court entered in Administration Cause No. 42,442, on Octo¬ 
ber 9,1931; that petitioner, in the performance oi its duties 
as such executor, has administered the said estate and has 
tiled its final account in said administration cause, which 
has been approved by this Court. 

2. That in and by the said Last Will and Testament, and 
a codicil thereto, said Herbert W. T. Jenner, after the 
payment of the debts due and owing by said deqedent and 
the specific devise of certain real estate situate in the Dis¬ 
trict of Columbia, gave, devised and bequeathed unto the 
petitioner, The Washington Loan and Trust Cojnpany all 
the rest, residue and remainder of the estate, real and per- 
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sonal, of which said decedent died seized and possessed in 
and upon the trusts established in and by said Last Will 
and Testament. 

3. That pursuant to the terms of the said Last Will and 
Testament, petitioner, The Washington Loan and Trust 
Company, as trustee nominated and appointed as afore¬ 
said, accepted the said trust, entered upon the perform¬ 
ance of its duties as such trustee, took possession and con¬ 
trol of, and is now engaged in administering said trust 
estate. 

4. Th^t as such trustee, this petitioner is the holder and 

ovfner of $78,100, face value of the 6%% gold bonds 
95 made and executed by the Hilltop Manor Co., se¬ 
cured by deed of trust executed by said Hilltop 
Manor Co. to GK Bryan Pitts, Trustee, dated April 1, 1926, 
conveying the land and premises then known as Hilltop 
Manor and now known as The Cavalier, (a more particular 
description of which is contained in Paragraph 5 of the bill 
of complaint filed herein), said deed of trust being re¬ 
corded among the land records of the District of Columbia, 
in Liber 5726 at folio 264. 

5. That petitioner, as the owner and holder of the afore¬ 
said bonds, is interested in said cause of action, in that the 
bill of complaint filed herein avers, among other things, 
that a certain deed of trust executed by The Cavalier Cor¬ 
poration to Columbia Trustee and Registrar Corporation 
and Daniel R. Crissinger, Trustees, on or about November 
1, 1928, and recorded on November 23, 1928, among the 
land records of the District of Columbia in Liber 6254, 
folio 285, et seq., (described as first and refunding mort¬ 
gage), is and should be declared to be a valid and subsist¬ 
ing lien upon the land and premises aforesaid, subject only 
to the lien of the underlying mortgage, and that certain 
underlying mortgage bonds, mentioned in said bill of com¬ 
plaint in the amount of $882,000, marked with perforations 
spelling the word “Cancelled”, now alleged to be held by 
plaintiff as additional security for the first and refunding 
mortgage bonds, may be held to be valid outstanding bonds 
secured by the lien of the underlying mortgage. 

Wherefore, the premises considered, petitioner prays: 

1. That this Court enter an order herein permitting the 
petitioner to intervene in this cause as a party defendant, 
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and to file an answer to the bill of complaint of thje plaintiff 
for the purpose of submitting for determination the 
96 claim of this defendant that the Court entqr a decree 
adjudging and declaring that the said Underlying 
mortgage bonds, mentioned in the bill of complaint in the 
amount of $882,000, now in the hands of the plaintiff, 
marked with perforations spelling the word “Cancelled”, 
were in fact cancelled, and such cancellation was and is 
valid at law and in equity, and are not now secuyed by the 
deed of trust executed by the said Hilltop Maiior Co. to 
G. Bryan Pitts, dated April 1, 1926, and recorded among 
the land records of the District of Columbia, in lUber 5726 
at folio 264, et seq. 

2. That upon the hearing of this cause this C^urt enter 
a decree adjudicating that the bonds held and owned by 
petitioner in the principal amount of $78,100, and iuch other 
bonds as may have been acquired bona fide for vhlue with¬ 
out notice and are now outstanding and uncancelled, are 
the only bonds which are secured by the first mortgage 
aforesaid, and entitled to the whole of the security pro¬ 
vided by said first mortgage. 

3. That petitioner may have such relief as tlje exigen¬ 
cies of the case may seem to require and to the Court may 
appear meet and proper. 

THE WASHINGTON LOA^sT AND 
TRUST COMPANY, 

By W. H. BADEN, 

Vice President . 

ARTHUK PETER, 

GEO. P. HOOVER, 

Attorneys for Petitioner . 

District of Columbia, ss: 

I, W. H. Baden, upon oath depose and say that I am 
Vice President of The Washington Loan and Tfust Com¬ 
pany, the above named petitioner; that I have read the 
foregoing petition by me subscribed as such officer, and 
know the contents thereof; that the facts therein stated 
upon personal knowledge are true, and those stated upon 
information and belief, I believe to be true. 

W. H. BADEN. 
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97 Subscribed and sworn to before me this 2nd day 
of December, 1932. 

[seal.] HARRY W. GAUSS, 

Notary Public in and for the District of Columbia. 

Order Allowing The Washington Loan and Trust Company 

to Intervene. 

Filed December 7, 1932. 

##*#*## 

Upon consideration of the petition of The Washington 
Loan and Trust Company, trustee under the Last Will and 
Testament of Herbert W. T. Jenner, deceased, for leave to 
intervene in the above entitled cause as party defendant, 
and it appearing from the nature of the cause and the 
relief prayed that intervention should be granted, and upon 
consent of the plaintiff, it is, by the Court, this 7th day of 
December, 1932, 

Ordered, That said The Washington Loan and Trust 
Company, trustee under the Last Will and Testament of 
Herbert W. T. Jenner, deceased, be, and it hereby is, 
granted leave to intervene in the above entitled cause as 
party defendant, and to forthwith file a separate answer to 
the bill of complaint herein. 

Bv the Court: 

ALFRED A. WHEAT, 

Chief Justice. 

We consent: 

W. W. ROSS, 12/7/32, 

Attorneys for Plaintiff. 

98 Answer of The Washington Loan and Trust 

Company. 

Filed December 7, 1932. 

#•«#•*# 

The intervener and additional defendant, The Washing¬ 
ton Loan and Trust Company, by leave of Court first had 
and obtained, for answer to the bill of complaint filed in 
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the above entitled cause, respectfully shows unto! the Court 
as follows: 

1, 2, 3, and 4. This defendant admits the averments of 
Paragraphs 1, 2, 3 and 4 of said bill of complaint, and 
believes the copy of the deed of trust annexed to and made 
part of said Paragraph 4, marked Exhibit “A’f, is a cor¬ 
rect copy of said deed of trust but for certainty, and use 
for all purposes at the trial of this cause, refers to and 
calls for the original of said deed of trust; and in so far 
as said deed of trust is a matter of record, prats that the 
records may be referred to for verification. 

5. This defendant admits the averments of Paragraph 5 
of said bill of complaint, save and except it neither admits 
nor denies the averment that the conveyance mhde by the 
refunding mortgage was subject ‘ 4 temporarily ” to the 
underlying mortgage therein described. This defendant 
admits that the refunding mortgage contains such a re¬ 
cital, but avers that the refunding mortgage at the time it 
was executed and recorded was subject to the Underlying 
mortgage, and is now subject to the said underlying mort¬ 
gage in so far as it is security for the bond^ held and 
owned by this defendant, as hereinafter more particularly 
set forth, and such other bonds as may have beeii acquired 
bona fide for value without notice and are now outstanding 
and uncancelled. 

6, 7, 8 and 9. This defendant admits the averments of 
Paragraphs 6, 7, 8 and 9 of said bill of complaint. 

10, 11 and 12. This defendant has no sufficient 
99 knowledge to enable it to admit or deny the aver¬ 
ments of Paragraphs 10, 11 and 12 of s^id bill of 
complaint. 

13. This defendant admits the averments of Paragraph 
13 of said bill of complaint. 

14. This defendant has no sufficient knowledge to enable 
it to admit or deny the averments of Paragraph 14 of said 
bill of complaint. 

15. This defendant is advised by counsel that Paragraph 
15 of said bill of complaint contains conclusions of law 
which it is neither called upon to admit or deny, but denies 
that the plaintiff holds said underlying bonds as additional 
security for the first and refunding mortgage bOnds, as in 
said paragraph averred, and denies that the plaintiff is 
entitled to foreclose the alleged lien on said jinderlying 
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mortgage bonds. This defendant has no sufficient knowl¬ 
edge to enable it to admit or deny the remaining allega¬ 
tions of said paragraph of said bill of complaint. 

16. This defendant is advised that Paragraph 16 of said 
bill of complaint contains conclusions of law, as to which 
it is neither required to admit or deny. 

17. This defendant admits that the refunding mortgage 
contains the provisions quoted in the 17th Paragraph of 
the bill of complaint, and admits that the $1,360,000 prin¬ 
cipal amount of underlying mortgage bonds mentioned in 
said provisions represents the difference between $1,400,- 
000 total principal amount of said issue and the $40,000 
principal amount which became due April 1, 1928, being 
bonds 1 to 60, inclusive. In so far as said paragraph of 
said bill of complaint contains conclusions of law, this 
defendant is advised that it is neither called upon to admit 
or deny the same; and this defendant has no sufficient 

knowledge to enable it to admit or deny the remain- 
100 ing averments of said paragraph of said bill of 
complaint. 

18. This defendant admits that the refunding mortgage 
contains the provisions quoted in the 18th Paragraph of 
said bill of complaint. 

19. This defendant has no sufficient knowledge to enable 
it to admit or deny the averments of Paragraph 19 of said 
bill of complaint. 

20. In so far as Paragraph 20 of said bill of complaint 
avers that the said underlying mortgage bonds were to be 
held as additional security for the first and refunding 
mortgage bonds, this defendant denies said averments and 
demands strict proof thereof; and this defendant has no 
sufficient knowledge to enable it to admit or deny the re¬ 
maining! averments of said paragraph of said bill of 
complaint. 

21. This defendant has no sufficient knowledge to enable 
it to admit or deny the averments of Paragraph 21 of said 
bill of complaint. 

22. This defendant has no sufficient knowledge to enable 
it to admit or deny the averments of Paragraph 22 of said 
bill of cbmplaint that after a large number of underlying 
mortgage bonds had been deposited with the Columbia 
Trustee and Registrar Corporation any discussions were 
had by certain officers of The F. H. Smith Company, some 
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of whom were also officers of Columbia Trustee!and Regis¬ 
trar Corporation, respecting the said underlying bonds but 
denies that such discussions were or are relevant or ma¬ 
terial. Nor has this defendant any knowledge as to whether 
or not said officers overlooked of were unaware pf the pro¬ 
visions of Section 9 of Article 9 of the first and refunding 
mortgage, as in said paragraph averred, but denies that 
said officers without any intent to attempt to alter, 
101 modify or change the effect of any provision of the 
first and refunding mortgage, and unde[r the mis¬ 
taken belief that the obligation and lien of the underlying 
bonds were automatically extinguished when said bonds 
were deposited with the first and refunding mortgage trus¬ 
tee, agreed that all of the deposited underlying mortgage 
bonds should be cancelled, as in said paragraph averred, 
and in so far as said averments may be material, demands 
strict proof thereof. This defendant on information and 
belief admits that all of the underlying mortgage bonds 
which were at that time on deposit with the first and re¬ 
funding mortgage trustee were marked with perforations 
spelling the word, “Cancelled”. It has no sufficient knowl¬ 
edge to enable it to admit or deny the averments as to the 
instructions issued by one or more of the officers to the 
employee or employees of The F. H. Smith Company with 
respect to marking the additional bonds mentioned in said 
paragraph, and in so far as such instructions may be 
material to the issues herein, demands strict probf thereof. 
This defendant has no knowledge of the intent of the offi¬ 
cers of the Columbia Trustee and Registrar Corporation, 
nor has it any knowledge as to whether or nof the said 
officers likewise overlooked or were unaware of the pro¬ 
visions of the first and refunding mortgage, or Whether or 
not they acted under a mistaken belief, or whether or not 
being subject to the direction of the officers of The F. H. 
Smith Company, agreed that thereafter it would accept for 
deposit additional underlying mortgage bonds marked 
“Cancelled”, as in said paragraph averred, and in so far 
as said averments may be material, demands strict proof 
thereof. This defendant on information and belief admits 
that the said underlying mortgage bonds in the Aggregate 
amount of $882,000, referred to in said Paragraph 20 of 
said bill of complaint were marked with perforations spell- 
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ing the word, 44 Cancelled”, and this defendant avers 

102 that the said bonds were in fact cancelled, and such 
cancellation was and is valid at law and in equity. 

Further answering said paragraph of said bill of com¬ 
plaint, this defendant is advised and therefore avers that 
the said The F. H. Smith Company in refinancing and 
refunding the mortgage indebtedness (designated herein 
as the underlying bonds) secured on the land and premises 
described in the said bill of complaint, and in presenting to 
the holders and owners of the said underlying bonds the 
plan or proposal for such refinancing or refunding, repre¬ 
sented and gave notice to the said holders and owners of 
the said underlying bonds would be immediately cancelled; 
that the said holders and owners of said underlying bonds 
deposited their said bonds pursuant to the said plan or 
proposal, with notice and knowledge of the representation 
aforesaid, and said underlying bonds when so deposited 
were accordingly cancelled; that a large number, if not all, 
of the said underlying bonds in the aggregate principal 
amount of $882,000, marked with perforations spelling the 
word, “Cancelled”, in the possession and custody of the 
plaintiff as in Paragraph 20 of said bill of complaint 
averred, constitute the said underlying bonds deposited by 
the said holders and owners thereof as aforesaid. 

23. This defendant has no sufficient knowledge to enable 
it to admit or deny the averments of Paragraph 23 of said 
bill of complaint. 

24. In so far as Paragraph 24 of said bill of complaint 
contains averments of fact, this defendant denies said aver¬ 
ments ; and further answering said paragraph, this defend¬ 
ant is advised that it contains conclusions of law, as to 
which it is neither called upon to admit or deny. 

Further answering said bill of complaint and each and 
every averment thereof, this defendant, The Wash- 

103 ington Loan and Trust Company, avers that it is a 
body corporate, organized and existing under the 

laws of the United States of America, relating to the Dis¬ 
trict of Columbia, and was granted letters testamentary 
upon the estate of Herbert W. T. Jenner by order of this 
Court entered in Administration Cause No. 42,442, on 
October 9, 1931; that this defendant, in the performance 
of its duties as such executor has administered the said 
estate and has filed its final account in said administration 
cause, which has been approved by this Court. 
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That in and by the said Last Will and Testament, and 
a codicil thereto, said Herbert W. T. Jenner aftfer the pay¬ 
ment of the debts due and owing by said decedent, and the 
specific devise of certain real estate situate in the District 
of Columbia, gave, devised and bequeathed ui^to the de¬ 
fendant, The Washington Loan and Trust Company, all 
the rest, residue and remainder of the estate, real and per¬ 
sonal, of which said decedent died seized and possessed, 
in and upon the trusts established in and by said Last Will 
and Testament. 

That pursuant to the terms of the said Last Will and 
testament, defendant, The Washington Loan and Trust 
Company, as trustee nominated and appointed as afore¬ 
said, accepted the said trust, entered upon thq perform¬ 
ance of its duties as such trustee, took possession and con¬ 
trol of, and is now engaged in administering said trust 
estate. 

That as such trustee, this defendant is the holder and 
owner of $78,100, face value of the 6%% gold bonds made 
and executed by the Hilltop Manor Co., secured by deed 
of trust executed by said Hilltop Manor Co. tq G. Bryan 
Pitts, Trustee, dated April 1, 1926, conveying the land and 
premises then known as Hilltop Manor and no\j known as 
The Cavalier, (a more particular description qf winch is 
contained in Paragraph 5 of the bill of complaint filed 
herein), said deed of trust being recorded among 
104 the land records of the District of Cqlumbia, in 
Liber 5726 at folio 264. 

This defendant further avers that the so-called under¬ 
lying mortgage bonds in the aggregate amount of $882,- 
000, which it is advised are now in the possession and 
custody of the plaintiff and marked with perforations 
spelling the word, “Cancelled”, were in fact cancelled, and 
such cancellation was and is valid at law and in equity, 
and that said bonds are not now secured by thq mortgage 
aforesaid, but that the only bonds which are secured by 
said mortgage are the bonds held and owned by the de¬ 
fendant, and such other bonds as may have been acquired 
bona fide for value without notice and are now outstanding 
and uncancelled. 

Wherefore, having fully answered, this defendant prays: 

1. That this Honorable Court decree that the ^aid under¬ 
lying mortgage bonds in the amount of $882,000 now in 
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the possession and custody of the plaintiff, marked with 
perforations spelling the word, “Cancelled”, were and are 
in fact and in law cancelled and are not now secured by the 
deed of trust executed by the said Hilltop Manor Co. to 
G. Bryan Pitts, trustee, dated April 1, 1926, and recorded 
among the land records of the District of Columbia in 
Liber 5726 at folio 264, seq. 

2. That this Court enter a decree adjudicating that the 
bonds held and owned by this defendant in the principal 
amount of $78,100, and such other bonds as may have been 
acquired bona fide for value without notice and are now 
outstanding and uncancelled, are the only bonds which are 
secured by the first mortgage aforesaid, and entitled to the 
whole of the security provided by said first mortgage. 

3. That this defendant may have such other and further 

relief as the exigencies of the cause may seem to 
105 require and to the Court may appear meet and 
proper. 

THE WASHINGTON LOAN AND 
TRUST COMPANY, 

By W. H. BADEN, 

Vice President. 

ARTHUR PETER, 

GEO. P. HOOVER, 

Attorneys for Intervener and 
Additional Defendant , The 
Washington Loan and Trust 
Company. 

District of Columbia, ss: 

I, W. H. Baden, upon oath depose and say that I am 
Vice President of The Washington Loan and Trust Com¬ 
pany, the above named defendant; that I have read the 
foregoing answer by me subscribed as such officer, and 
know the contents thereof; that the facts therein stated 
upon personal knowledge are true, and those stated upon 
information and belief, I believe to be true. 

W. H. BADEN. 

Subscribed and sworn to before me this 2nd day of 
December, 1932. 

[seal.] HARRY W. GAUSS, 

Notary Public in and for the District of Columbia. 
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Order Allowing Amendment to Bill. 

Filed November 24, 1933. 

• * * * * * j * 

Upon motion of the attorney for the plaintiff made in 
open court prior to the taking of testimony, and the attor¬ 
neys for the defendants indicating no objectidn, it is by 
the Court, this 24th day of November, 1933, Ordered: 

106 (1) That the bill of complaint herein lj)e amended 

by striking out the words ‘ 4 within five ^ears from 
November 1, 1928” in the sixteenth (16) line of (Paragraph 
19 thereof, and substituting in lieu of said woMs, “on or 
before April 1, 1935.” 

(2) That Exhibit A, attached to said bill of complaint 
be corrected as follows: 

Beginning on the second (2) line from the bottom of 
page 2 and on page 10 in the second line from the top, by 
substituting the words “Thirty (30) ” for the weirds “Sixty 
(60)”. | 

By substituting for the words “within five years from 
the date hereof”, beginning on the second (2)| line of the 
paragraph entitled “Section 8” on page 14, and beginning 
on the eighteenth (18) line of the paragraph entitled “Sec¬ 
tion 1” on page 17, the words “on or before Api’il 1,1935.” 

JENNINOS BAILEY, 

Justice. 

Opinion. 

Filed December 14,1933. j 

******* 

I think that the cancellation of certain of th^ underlying 
mortgage bonds by officials of the Smith Co. Was for the 
purpose of preventing their loss or theft, and th!e purchases 
of the refunding bonds exchanged for those cancelled, have 
the right to rely upon the provisions of the deed of trust, 
and that the lien of the cancelled bonds has not been de¬ 
stroyed. The owners of the underlying bonds are getting 
the same share of the lien that they would have received 
under the deed of trust securing them. Any] claim they 
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might have arising from any advertising by the Smith Co. 
would in my opinion be against the Smith Co. and not 
against the innocent holders of the refunding bondholders, 
secured by the first mortgage bonds for which they 
107 had been exchanged. 

I fully agree with the conclusions reached by the 
Court of Common Pleas of Philadelphia in the case of 
Indemnity Co. v. The Fairfax, Inc. 

BAILEY, J. 

Findings of Fact and Conclusions of Law. 

Filed March 2,1934. 

• ••*•## 

The above entitled cause coming on to be heard upon the 
pleadings, and testimony having been duly submitted to 
and considered by the Court, I do hereby make the follow¬ 
ing findings of fact and conclusions of law: 

Findings of Fact. 

First. That on the 1st day of November, 1928, the defend¬ 
ant, The Cavalier Corporation, for its lawful corporate 
purposes and in the exercise of its powers under the laws 
of the State of Delaware, and in accordance with resolu¬ 
tions duly passed and adopted by its board of directors 
and by its stockholders at respective meetings thereof, duly 
called and held, duly authorized the issuance of its first 
and refunding mortgage 6%% coupon gold bonds in the 
aggregate principal amount of One Million Nine Hundred 
Fifty Thousand Dollars ($1,950,000), payable to the bearer 
or the registered owner thereof, bearing interest from No¬ 
vember 1, 1928, payable semi-annually on the first days 
of November and May in each year, and of the following 
numbers, denominations, amounts of principal and dates of 
maturity: 

Bonds numbered 47 to 86, 164 to 203, 370 to 419, 642 to 
711, 759 to 1538, all numbers inclusive, are for $100 each in 
principal amount. Bonds numbered 1 to 16, 23 to 40, 87 to 
100, 107 to 126, 135 to 154, 204 to 223, 230 to 253, 263 to 
284, 297 to 320, 333 to 354, 420 to 445, 455 to 482, 498 to 
523, 542 to 571, 590 to 623, 712 to 743, 1539 to 2980, all 
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numbers inclusive, are for $500 each in principal 
108 amount. Bonds numbered 17 to 22, 41 j to 46, 101 
to 106, 127 to 134, 155 to 163, 224 to 229, ^54 to 262, 
285 to 296, 321 to 332, 355 to 369, 446 to 454, 483 to 497, 
524 to 541, 572 to 589, 624 to 641, 744 to 758, 2981 to 3716, 
all numbers inclusive are for $1,000 each ii} principal 
amount. Bonds numbered 3717 to 3721, all numbers inclu¬ 
sive are for $5,000 each in principal amount. $aid bonds 
mature by their terms on the following dates: 

1 to 22, both numbers inclusive, on November 1, 1933; 23 
to 46, both numbers inclusive, m November 1, 1934; 47 to 
106, both numbers inclusive, on November 1, 1^35; 107 to 

134, both numbers inclusive, on November 1, 1936; 135 to 

163, both numbers inclusive, on November 1, 1$37; 164 to 

229, both numbers inclusive, on November 1, 1938; 230 to 

262, both numbers inclusive, on November 1, 1939; 263 to 

296, both numbers inclusive, on November 1, 1940; 297 to 

332, both numbers inclusive, on November 1, 1941; 333 to 

369, both numbers inclusive, on November 1, 1942; 370 to 

454, both numbers inclusive, on November 1, 1943; 455 to 

497, both numbers inclusive, on November 1, 1944; 498 to 

541, both numbers inclusive, on November 1, 1945; 542 to 

589, both numbers inclusive, on November 1, 1946; 590 to 

641, both numbers inclusive, on November 1, 1947; 642 to 

3721, both numbers inclusive, on November 1, 1948. 

(said bonds are hereinafter sometimes referred]to as 44 the 
first and refunding mortgage bonds”). 

Second. That on the 1st day of November, 1928, the de¬ 
fendant, The Cavalier Corporation, in order to secure the 
payment of the principal and interest of its baid bonds 
according to their tenor and effect, and pursuant to appro¬ 
priate resolutions duly passed and adopted by its board 
of directors and its stockholders at respective meetings 
thereof, duly called and held, duly made and executed under 
its corporate seal and delivered to plaintiff’s predecessor 
in trust, Columbia Trustee and Registrar Corporation, a 
Maryland corporation, as trustee, and to Dani|el R. Cris- 
singer, as co-trustee, a certain deed of — or mortgage bear¬ 
ing date as of November 1,1928, securing said i^sue of first 
and refunding mortgage bonds (said mortgage being here¬ 
inafter sometimes referred to as “the first and refunding 
mortgage”). The execution of said first and] refunding 
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mortgage was duly acknowledged by the parties thereto, 
and the trustee and co-trustee named therein duly 
109 accepted the trust thereby created and joined in the 
execution thereof to evidence such acceptance. Said 
first and refunding mortgage, after its execution and de¬ 
livery as aforesaid, was duly recorded in the City of Wash¬ 
ington, District of Columbia, on the 23rd day of November, 
1928, among the Land records of the District of Columbia 
in Liber 6254, Folio 285 et seq. 

Third. That in and by the first and refunding mortgage 
the defendant, The Cavalier Corporation, being then the 
record owner of the following described property, as it is 
now, gave, granted, bargained, sold, assigned, aliened, re¬ 
mised, released, mortgaged, conveyed, pledged, sold, con¬ 
firmed, transferred and set over unto the said Columbia 
Trustee and Registrar Corporation, as trustee, and to the 
said Daniel R. Crissinger, as co-trustee, and to its and his 
successor or successors in trust forever (the 44 Company’’ 
referred, to in the following description is the defendant 
The Cavalier Corporation): 

All that certain lot or piece of land situate in the District 
of Columbia, described as follows: 

Lot numbered Forty-three (43) in Morris Cafritz’s Sub¬ 
division of Square numbered Twenty-six Hundred Eighty- 
eight (2688) as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in Book 81, page 120. 

Together with any and all buildings, improvements and 
appurtenances upon said land, or any part thereof, and all 
furnishings and fittings of every kind, including but ex¬ 
pressly not limited to all furniture, rugs, curtains, draper¬ 
ies, kitchen utensils, and every effect used by the Company 
in furnishing any apartment, apartments, hall and/or recep¬ 
tion places in said premises. 

(Said real and personal property is hereinafter sometimes 
referred to as “the mortgaged property”); in and upon 
certain trusts as declared in the first and refunding mort¬ 
gage for the equal and proportionate benefit and security 
of all present and future holders of said bonds and coupons 
issued under and secured by said first and refunding mort¬ 
gage, said conveyance being subject, however, to a certain 
first deed of trust (hereinafter sometimes referred to as 
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44 the underlying mortgage”), and to cjertain first 
110 mortgage bonds (hereinafter sometimes! referred to 
as 44 the underlying mortgage bonds”) issued pur¬ 
suant to and secured by the underlying mortgage, said un¬ 
derlying mortgage and underlying mortgage bonds being 
described as follows: 

Deed of trust dated the 1st day of April, 1926, executed 
by Hilltop Manor Co. (the defendant herein), ui^to G. Bryan 
Pitts as Trustee, securing an authorized issue bf One Mil¬ 
lion Four Hundred Thousand ($1,400,000) Dollars, First 
Mortgage Six and Three-quarters (6%%) Peij* Cent Gold 
Bonds, said mortgage having been duly filed and recorded 
among the land records of the District of Columbia on 
the 9th day of April, 1926, in Liber 5726 at Fol^o 264. 

Fourth. That on or about May 5th, 1930, the j said Daniel 
R. Crissinger duly executed and forwarded bf registered 
mail to the defendant, The Cavalier Corporation, his writ¬ 
ten resignation as co-trustee under the first and refunding 
mortgage dated November 1, 1928. Said resignation was 
duly recorded among the Land records of the District of 
Columbia on May 6th, 1930, in Liber 6444 at Folio 29. 

Fifth. That on or about May 6th, 1931, an order was 
entered in Equity Cause No. 51,378 in this Court, appoint¬ 
ing David H. Blair, the plaintiff herein, trustee^ depositary 
and registrar to act under the first and refunding mort¬ 
gage dated November 1, 1928, in the place of l[he said Co¬ 
lumbia Trustee and Registrar Corporation, naiped as trus¬ 
tee therein, and in place of The F. H. Smith Company, 
named as depositary and registrar therein. 0n May 7th, 
1931, the plaintiff executed his acceptance of said appoint¬ 
ment, which said acceptance was duly recorded among the 
Land records of the District of Columbia on May 8th, 1931, 
in Liber 6554 at Folio 97. No co-trustee has beefn appointed 
successor to the said Daniel R. Crissinger. 


Sixth. That on or about July 7, 1930, an order was en¬ 
tered in Equity Cause No. 51,378, in this Court! appointing 
the defendant American Security & Trust Company, suc¬ 
cessor trustee to act under the underlying mortgage 
111 in place of the said G. Bryan Pitts, nam^d as trustee 
therein, and that under date of September 11th, 1930, 
said defendant executed an acceptance of said Appointment 
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and such acceptance was recorded on September 15, 1930, 
in Liber 6483, folio 365, of the Land records of the District 
of Columbia. 

Seventh. That the defendant, The Cavalier Corporation, 
failed to perform the terms, covenants and conditions of 
said first and refunding mortgage, and thereafter and on 
July 10th, 1931, the plaintiff David H. Blair, as successor 
trustee, in accordance with the terms of said first and re¬ 
funding mortgage, duly declared the principal of all of the 
first and refunding mortgage bonds then outstanding to be 
due and payable immediately. 

Eighth. That there is due to the plaintiff David H. Blair, 
as successor trustee under said first and refunding mort¬ 
gage, for principal and interest on said first and refunding 
mortgage bonds the sum of One Million Eight Hundred 
Eighty-five Thousand Four Hundred Ninety-four and 
47/100 Dollars ($1,885,494.47) as of November 1, 1933, said 
amount being computed as follows: 


Principal amount of bonds due and payable 
since Jhly 10th, 1931, due to acceleration 

of maturity date. $1,472,000.00 

Interest coupons due May 1, 1930.. 47,840.00 

Interest on coupons from May 1, 1930 to No¬ 
vember 1, 1933 at the rate of 6 V 2 % . 10,883.60 

Interest coupons due November 1, 1930. 47,840.00 

Interest on coupons from November 1, 1930 
to November 1, 1933 at the rate of 6M>%. . 9,328.80 

Interest coupons due May 1, 1931. 47,840.00 

Interest on coupons from May 1, 1931 to No¬ 
vember 1, 1933 at the rate of 6%%. 7,774.00 

Interest on bonds from May 1, 1931 to July 
10, 1931 (the date of accelerated maturity) 

at the rate of 6%% per annum. 18,604.44 

112 Interest thereon from July 10, 1931 to 
November 1,1933 at the rate of 6%% 

per annum . 2,788.08 

Interest on bonds from July 10, 1931 to No¬ 
vember 1, 1933 at the rate of 6*4% per 
annum . 220,595.55 


Tbtal amount due as of November 1, 

1933 ..$1,885,494.47 
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Ninth. That on or about July 21, 1931, the plaintiff re¬ 
ceived from the holders and owners of more thsjn twenty- 
five per cent (25%) of the outstanding bonds secured by 
the first and refunding mortgage an instrument in writing 
requesting the plaintiff, as successor trustee, by!reason of 
defaults under said mortgage, to proceed to protect and 
enforce plaintiff’s rights as successor trustee andlthe rights 
of the holders of said first and refunding mortgage bonds 
by a suit in equity for the foreclosure of the firfet and re¬ 
funding mortgage. 

Tenth. That the mortgaged property can be jsold only 
as one parcel without injury to the interests of the parties 
for the reason that there is only one (1) buildihg on the 
mortgaged property, consisting of one unit which! cannot be 
divided; that the property is and has been opeijated as a 
going concern hotel, and the furniture and otheif personal 
property located therein and thereon, and covered by said 
first and refunding mortgage, can be sold to best advantage 
with the real estate as an entirety. 

Eleventh. That under the terms of the first and refund¬ 
ing mortgage $590,000 principal amount of the first and re¬ 
funding mortgage bonds were to be authenticated by the 
trustee thereunder and delivered immediately upon the 
order of the obligor corporation; that the remaining $1,- 
360,000 principal amount of said bonds were to be held by 
said trustee and delivered to the obligor corporation or its 
nominee, whenever and as from time to time equal principal 
amounts of the underlying mortgage bonds, either cancelled 
or uncancelled, should be deposited with the trus- 
113 tee. The underlying mortgage bonds described in 
the first and refunding mortgage were the $1,400,000 
principal amount of first mortgage bonds heretofore re¬ 
ferred to, less $40,000 principal amount of said boids which 
had matured and been paid prior to November 1, 1928, the 
date of the first and refunding mortgage, these being bonds 
numbered 1 to 60, both inclusive. 

Twelfth. That the underlying mortgage provides in part 
that any of the bonds secured thereunder might be redeemed 
on any interest date, whereupon said redeemed bonds would 
cease to be entitled to any benefit of the lien of said mort¬ 
gage; that none of said bonds have been redeemed. 

Thirteenth. That the issue of $1,400,000 underlying first 
mortgage bonds was purchased from Hilltop Mator Com- 
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pany by The F. H. Smith Company, a Delaware corpora¬ 
tion, which dealt in real estate mortgage bonds, and said 
issue was sold by the latter company to the public; that 
the first and refunding mortgage bonds were part of the 
consideration paid by the defendant, The Cavalier Corpo¬ 
ration, to a subsidiary of The F. H. Smith Company, for the 
mortgaged property; the F. H. Smith Company agreed 
with the defendant, The Cavalier Corporation, that it would 
carry out the refunding operation and proceeded to obtain 
underlying mortgage bonds and to deliver them to Colum¬ 
bia Trustee and Registrar Corporation, the then first and 
refunding mortgage trustee, receiving in exchange therefor 
first and refunding mortgage bonds which it sold to the 
public; that the F. H. Smith Company deposited with the 
first and refunding mortgage trustee $882,000 principal 
amount of the underlying first mortgage bonds; that $40,- 
000 of the original issue of $1,400,000 underlying first mort¬ 
gage bonds matured prior to November 1, 1928 and were 
paid and properly cancelled; that plaintiff holds said $882,- 
000 of said bonds and the remaining $478,000 are out- 
114 standing in the hands of the public; that of the issue 
of $1,950,000 first and refunding mortgage bonds, the 
plaintiff holds unissued $478,000 and there are outstanding 
in the hands of the public $1,472,000. 

Fourteenth. That the first and refunding mortgage pro¬ 
vides in part that the bonds secured by the underlying 
mortgage and deposited with the first and refunding mort¬ 
gage trustee shall be held by that trustee as additional 
security for the bonds of the first and refunding mortgage, 
until such time as the obligor of the first and refunding 
mortgage shall arrange for the release, satisfaction and 
discharge of the underlying mortgage; that said trustee 
may cause the deposited underlying mortgage bonds to be 
assigned, endorsed, transferred to or registered in the 
name of said trustee; that said trustee may cause such 
bonds to be stamped showing that they are held subject to 
the provisions of the first and refunding mortgage; that 
in case of foreclosure said trustee is authorized to make 
sale of the said bonds deposited with him and to apply the 
proceeds to the benefit of the first and refunding mortgage 
bonds. 

Fifteenth. That Samuel J. Henry was President of The 
F. H. Smith Company and was also President of Columbia 
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Trustee and Registrar Corporation, the first and | refunding 
trustee; the Secretary of Columbia Trustee and|Registrar 
Corporation was also an officer of The F. H. Smith Com¬ 
pany; Columbia Trustee and Registrar Corporat ion at first 
permitted The F. H. Smith Company to hold the reserved 
first and refunding mortgage bonds and the deposited un¬ 
derlying mortgage bonds for the trustee; both setjs of bonds 
were for a time kept in vaults of The F. H. Smith Company 
in the custody of an employee of that company, ohe Charles 
Wentz; in December of 1928, one William B. B^armon, an 
officer of Columbia Trustee and Registrar Corporation, 
took over the custody of the bonds of botji issues. 
115 Sixteenth. That during the first part of |1929, after 
a large number of underlying mortgage [bonds had 
been deposited by The F. H. Smith Company ii exchange 
for a like amount of first and refunding mortgage bonds, 
which latter bonds it sold to the public, certain officers of 
The F. H. Smith Company, including one Trimble, who was 
also an officer of Columbia Trustee and Registrar Corpora¬ 
tion, decided that the deposited underlying mortgage bonds 
should be marked in some way so as to prevent ^uch bonds 
from being negotiable if they should be lost orjstolen; ac¬ 
cordingly, Wentz and Harmon were directed to mark said 
bonds “cancelled”, and all of the underlying) mortgage 
bonds then deposited were cut by Wentz with perforations 
spelling the word “cancelled”; under instructions from 
officers of The F. H. Smith Company, Wentz thereafter 
marked each underlying mortgage bond received |for deposit 
and exchange for a first and refunding mortgage bond 
“cancelled” so that all of the $882,000 principal amount of 
underlying mortgage bonds now held by the plaintiff are 
so marked. 

Seventeenth. That the obligor of the first ancf refunding 
mortgage, the defendant, The Cavalier Corporation, did not 
authorize The F. H. Smith Company or anyone else to mark 
the bonds “cancelled” and said obligor did not know that 
they were so marked until long afterwards. 

Eighteenth. That the defendant, The Cavalier Corpora¬ 
tion, has not arranged for the release, satisfaction and dis¬ 
charge of the underlying mortgage and that all of the out¬ 
standing bonds of the first and refunding mortgage issue 
are now in default as to both principal and interest. 

Nineteenth. That on June 10th, 1929, The F. H. Smith 
Company published an advertisement in Washington, D. C., 
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newspapers referring to its offering of the Cavalier first 
and refunding mortgage bonds, which advertisement con¬ 
tained the following statement: 

116 ‘‘The lien on this property which underlies the 
First and Refunding Mortgage consisted originally 
of $1,400,000 6?4% first mortgage bonds dated April 1,1926, 
an equal principal amount of the first and refunding mort¬ 
gage bonds being held by the Trustee under the first and 
refunding mortgage and released only as underlying bonds 
are retired and cancelled. To date (June 7th, 1929) the 
amount of this underlying lien has been reduced by the re¬ 
funding operation to $568,500, as $831,500 principal amount 
of the bonds secured by the underlying mortgage have been 
retired and cancelled. Under the terms of the first and re¬ 
funding deed of trust, the obligor covenants that on or be¬ 
fore April 1, 1935, it will cause to be paid and satisfied all 
underlying bonds.’’ 

Twentieth. That on August 2nd, 1929, The F. H. Smith 
Company published a circular offering for sale bonds of 
the Cavalier first and refunding mortgage issue, which cir¬ 
cular contained the following statement: 

“The first and refunding mortgage bond issue, as the 
name implies, was utilized to refinance the property, it be¬ 
ing necessary to retire existing underlying obligations 
within the refunding period. Until said obligations are 
retired, the first and refunding mortgage bonds are sub¬ 
ordinate to them. Bonds of this issue in excess of the 
amount of the obligations secured bv the underiving lien 
were issued for sale at once. The remaining bonds of this 
issue, being equal in principal amount to the outstanding 
obligations secured by the underlying lien -were not re¬ 
leased at once but were deposited with the Trustee named 
in the first and refunding deed of trust, to be released only 
to retire the underlying obligations. Thus, the aggregate 
principal amount of first and refunding and underlying 
obligations outstanding at any one time never exceeds 
$1,950,000. On July 26, 1929, the outstanding underlying- 
obligations consisted of $556,000, principal amount of first 
mortgage bonds, being part of an original issue of $1,- 
400,000. Under the terms of the first and refunding deed 
of trust, the obligor covenants that on or before April 1, 
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1935, it will cause to be paid and satisfied allj underlying 
bonds.’ ’ 

I 

Twenty-first. That The F. H. Smith Company had sold 
the entire issue of Hilltop Manor underlying mortgage 
bonds prior to November 1, 1928, the date of the first and 
refunding mortgage; that it did not sell any bbnds of this 
issue after October 9, 1928; that it began the sal^ of the first 
and refunding mortgage bonds in November of 1928, and 
as of June 30,1929, had sold $1,364,400 principal amount of 
such bonds; on June 10, 1929 and on August 2, 1929, The 
F. H. Smith Company was engaged in j purchasing 
117 and not in selling bonds of the Hilltop Manor under¬ 
lying mortgage issue, and on said two aates it was 
engaged in selling to the public bonds of the Cavalier first 
and refunding mortgage issue. 

Twenty-second. That all of the $882,000 principal amount 
of first mortgage bonds held by the plaintiff ^s successor 
trustee and marked “cancelled”, were so marked through 
error and with no intent to extinguish the obligation or the 
lien of said bonds. 

Twenty-third. That there are now outstanding and sub¬ 
ject to the lien of the underlying first mortgage, $1,360,000 
principal amount of valid first mortgage bonds, including 
the $882,000 principal amount of said bonds Jmld by the 
plaintiff as trustee under the first and refunding mort¬ 
gage, which $882,000 of said bonds are held by ihe plaintiff 
as additional security for the first and refunding mortgage 
bonds. 

Twenty-fourth. That all of the material allegations of the 
Bill of Complaint herein are either admitted in jhe answers 
of the defendants, or were proven at the trial. 

Conclusions of Law. 

First. That said first and refunding mortgage was duly 
made, executed, acknowledged, delivered and Recorded in 
accordance with the law in such cases made anid provided, 
and is in all respects a valid, enforceable ancj subsisting 
lien upon the real estate and personal property therein 
described. 

Second. That by the terms of the first and refunding 
mortgage the underlying first mortgage bonds Erroneously 
marked “Cancelled” were to be held as additional security 
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for the first and refunding mortgage bonds, and the holders 
of said first and refunding mortgage bonds have the right 
to rely upon said provisions of said mortgage; that 
neither The F. H. Smith Company nor Columbia Trustee 
and Registrar Corporation had any right or power 

118 to extinguish the obligation or the lien of these bonds, 
or to deprive the first and refunding mortgage bond¬ 
holders of the additional security provided for in their 
contract; that the marking of these bonds “cancelled”, 
under the circumstances, could have no legal effect upon 
their validity, and that their present form does not affect 
their status as valid outstanding bonds secured by the lien 
of the underlying first mortgage. 

Third. That the underlying first mortgage bonds held by 
the plaintiff, David H. Blair, as successor first and refund¬ 
ing mortgage trustee, are valid outstanding bonds secured 
by the lien of the underlying first mortgage, and are held 
by the plaintiff as additional security for the outstanding 
first and refunding mortgage bonds. 

Fourth. That the advertisement published June 10, 
1929, by The F. H. Smith Company and the circular is¬ 
sued August 2, 1929, by said company were not for the 
purpose of inducing anyone to purchase bonds of the Hill¬ 
top Manor underlying first mortgage issue, but were for 
the purpose of inducing the public to purchase bonds of 
the Cavalier first and refunding mortgage issue; that the 
statements contained in said advertisement and in said cir¬ 
cular do not give rise to any claim by purchasers or holders 
of the Hilltop Manor underlying first mortgage bonds which 
affects the contractual right of the holders of first and re¬ 
funding mortgage bonds to have the deposited underlying 
first mortgage bonds held as additional security for them. 

Fifth. That no right of any other underlying first mort¬ 
gage bondholder is involved herein or impaired by this 
holding since they are not parties to the first and refunding 
mortgage, and will receive all that they are entitled to 
under their own contract. 

Sixth. That the question as to the aggregate principal 
sum of the bonds secured by the underlying first 

119 mortgage is one of common or general interest to 
many persons, namely: the holders, other than the 

plaintiff, of said underlying first mortgage bonds, which 
persons constitute a class so numerous as to make it im- 
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practicable to bring them all before this Court, so that the 
intervening defendants intervening as holders |of said 
bonds defend for the whole as representatives of tjie class. 

Seventh. That the plaintiff David H. Blair, as successor 
trustee under said first and refunding mortgage, is en¬ 
titled to receive his fees, commissions, expenses ^nd dis¬ 
bursements, including reasonable compensation! of his 
agents and attorneys in enforcing the terms of the said 
first and refunding mortgage, and that such fees and ex¬ 
penses, until paid, shall be a lien upon the mortgaged 
property and upon the underlying first mortgage bojnds held 
by the plaintiff as successor trustee. 

Eighth. That the plaintiff David H. Blair, successor trus¬ 
tee under said first and refunding mortgage, is eiltitled to 
have the amount of his said fees and expenses, including 
the reasonable compensation of his counsel in enforcing the 
terms of the said first and refunding mortgage, determined 
in this cause. 

Ninth. That there is due and owing to the plaintiff David 
H. Blair, as successor trustee under said first and refund¬ 
ing mortgage and the bonds outstanding thereunder and 
secured thereby, the sum of One Million Eight hundred 
Eighty-five Thousand Four Hundred Ninety-fbur and 
47/100 Dollars ($1,885,494.47) as of November 1, 1933. 

Tenth. That the plaintiff David H. Blair, as Successor 
trustee under said first and refunding mortgage, i$ entitled 
to a final judgment of foreclosure and sale in this jaction in 
accordance with the provisions of said first and refund¬ 
ing mortgage and directing that the mortgaged property, 
described in the Bill of Complaint herein, be sold as one 
parcel to satisfy the amount due for principal and 
120 interest as aforesaid and the amount of plaintiff’s 
fees and expenses, including the reasonable) compen¬ 
sation of his counsel. 

JENNINGS BAILEY, 

justice. 

Proposed Additional Findings of Fact and Conclusions of 

Law. 

Filed March 2, 1934. 


. . i 

The above entitled cause coming on to be heard! upon the 
pleadings, and testimony having been duly submitted to and 
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considered by the Court, and certain findings of fact and 
conclusions of law having been submitted to the Court by 
the plaintiff herein, I do hereby make the following addi¬ 
tional findings of fact and conclusions of law as proposed 
by The Washington Loan and Trust Company, defendant 
herein: 

Findings of Fact. 

First. That prior to September 25, 1928, The F. H. 
Smith Company was a dealer in securities and also engaged 
in the purchase and sale, among others, of the Hilltop 
Manor Company bonds, and on said date it was short Three 
Thousand, Six Hundred Dollars ($3,600) face value of said 
bonds; that on October 9, 1928, the F. H. Smith Company 
discontinued the sale of Hilltop Manor Company bonds and 
on that date was the owner in its own right of Eight Thou¬ 
sand, Seven Hundred Dollars ($8,700) face value of said 
bonds. , 

Second. That beginning in October, 1928, and continuing 
during succeeding months, The F. H. Smith Company ac¬ 
quired in its own right bonds of the Hilltop Manor Com¬ 
pany; that said bonds were acquired by The F. H. Smith 
Company in exchange for its preferred stock, as well as for 
bonds owned by it and secured by mortgages on properties 
other than the Cavalier Apartment property; that the Eight 
Hundred and Eighty-two Thousand Dollars ($882,- 
121 000) face value of Hilltop Manor Company bonds 

now in the hands of the plaintiff, marked “can¬ 
celled”, were acquired by The F. H. Smith Company as fol¬ 
lows : 

Exchanged for securities other than Cavalier first 


and refunding mortgage bonds.$532,900 

Exchanged for Cavalier first and refunding mort¬ 
gage bonds . 65,100 

Purchased by The F. H. Smith Company. 51,700 

Acquired by branch offices in exchange for various 
securities—records not available to show what 
securities exchanged. 232,300 


Total ..$882,000 


Third. That The F. H. Smith Company on November 15, 
1928, exchanged Three Hundred Fifty-seven Thousand, 


i 
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Two Hundred Dollars ($387,200) of the Hilltop Manor 
bonds for a like amount of the Cavalier Corporation bonds, 
and that the first sale of the Cavalier Corporation bonds by 
The F. H. Smith Company to the public was op November 
20, 1928, as shown by the books and records o| said Smith 
Company introduced in evidence herein. 

Fourth . That on August 2, 1929, The F. H. Smith Com¬ 
pany published a circular offering for sale bonds of 
Cavalier first and refunding mortgage issue, which circular 
contained the following statement: 

“The purpose of this issue is to retire a prior mortgage 
indebtedness, provide long-term financing for the property, 
and for other corporate purposes. The deed of, trust secur¬ 
ing this issue calls for a reduction through serial maturi¬ 
ties of Three Hundred Ninety Thousand Dollars ($390,000) 
in the issue prior to date of final maturity.’’ 

Fifth. That Edwin Fuegal was advertising |manager of 
The F. H. Smith Company and prepared all circulars and 
advertising matter issued by that Company; that the cir¬ 
cular issued under date of August 2,1929, and the advertise¬ 
ment appearing in the Washington papers on June 10, 1929, 
were prepared by said Fuegal and submitted b^ him to one 
of the counsel of record for the plaintiff ih this cause, 
122 and other counsel, as disclosed by the Evidence in¬ 
troduced in this cause, all of whom were! counsel for 
said F. H. Smith Company at the times hereinbefore set 
forth; that said counsel approved the same befoi-e they were 
issued or published; that the circular and advertisement 
(which said circular and advertisement are set torth in full 
in plaintiff’s proposed findings of fact, Nos. |19 and 20) 
were published and issued by authority of The F. H. Smith 
Company after having been so approved by their respec¬ 
tive counsel. 

Sixth. That William H. Rupp was a broker engaged in 
the buying and selling, among others, of the bonds dealt 
in by The F. H. Smith Company; that he purchased for 
and sold to Herbert W. T. Jenner a large amount of the 
Hilltop Manor Company bonds; that he saw tile aforesaid 
advertisement of The F. H. Smith Company which ap¬ 
peared in the local papers on June 10, 1929, a,nd saw the 
said Herbert W. T. Jenner with a copy of said advertise¬ 
ment in his, Jenner’s, possession; that he ai^d the said 
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Jenner discussed said advertisement; that Rupp talked to 
various officers of The F. H. Smith Company, who told him 
that the Hilltop Manor Company bonds were cancelled as 
taken in, and that there were only about Five Hundred 
Thousand Dollars ($500,000) of said bonds outstanding, 
and that said outstanding bonds were as good as gold; 
and that said Rupp communicated this information to said 
Jenner, and that Rupp purchased Six Thousand Dollars 
($6,000) of Hilltop Manor Company bonds in his own 
right. 

Seventh. That the said Herbert W. T. Jenner purchased 
Hilltop Manor Company bonds in the total amount of 
Seventy-Eight Thousand, One Hundred Dollars ($78,100), 
as follows: 

Prior to June 10, 1929, Jenner purchased Hilltop 
Manor Company bonds of the face value of. . . . 
Subsequent to September 12, 1929, and continuing 
through the years 1929 and 1930 and up to June 
12, 1931, Jenner purchased bonds of the face 
value of ... 

123 

The books and records of Jenner do not show 
when he made the purchase of bonds of the face 
value of.. 3,000 


Total . $78,100 

That the books and records of Jenner show that said bonds 
were purchased by him at prices ranging from par in 1927 
on a scale downward to sixty-eight (68) in 1931. 

JENNINGS BAILEY, 

Justice. 


$21,200 


53,900 


Final Decree. 

Filed March 2, 1934. 

#*##*#* 

The above entitled cause having come on to be heard 
upon the pleadings and testimony having been duly sub¬ 
mitted to and considered by the Court, and the Court hav¬ 
ing made its findings of fact and adopted its conclusions 


i 
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of law on the 2nd day of March, 1934, it is by the Court, 
this 2nd day of March, 1934, adjudged, ordered and decreed 
as follows: 

Article I. 

That if the defendant The Cavalier Corporation does 
not pay, and if no other party to the above entitled cause 
pays, within five (5) days from the date of thisj decree, the 
sum of One Million Eight Hundred Eighty-five Thousand 
Four Hundred Ninety-four and 47/100 Dollars ($1,885,- 
494.47) being the amount of the indebtedness found to be 
due from the defendant The Cavalier Corporation to the 
plaintiff David H. Blair, successor trustee, as fcet forth in 
the findings of fact and conclusions of law adopted the 2nd 
day of March, 1934, then the real estate and personal prop¬ 
erty mentioned and described in Article III jsubdivision 
(b) of this decree, shall be sold for the purpose of paying 
the aforesaid sum without valuation, appraisement, re¬ 
demption or extension, and all the lien, righ):, title and 
interest and equity of redemption of the defendant 
124 The Cavalier Corporation, its creditors! and stock¬ 
holders, and of all persons claiming under them, or 
any of them, in and to said real estate and personal prop¬ 
erty shall be forever barred and foreclosed. 

Article II. 

David H. Blair, successor trustee under the njiortgage or 
deed of trust from the defendant The Cavalier Corpora¬ 
tion to Columbia Trustee & Registrar Corporation, cor¬ 
porate trustee, and Daniel R. Crissinger, individual trus¬ 
tee, dated November 1, 1928, and recorded Ndvember 23, 
1928 in Liber 6254, Folio 285, et seq. of the Land records 
of the District of Columbia, hereinafter in this decree for 
convenience called “the first and refunding mortgage ”, is 
hereby appointed Trustee to make the sale herein provided 
for upon his giving an undertaking in the sum of Ten thou¬ 
sand dollars ($10,000.00) conditioned according to law; 
and all right, title and interest heretofore vested in Co¬ 
lumbia Trustee & Registrar Corporation, corporate trus¬ 
tee, and Daniel R. Crissinger, individual trustee, and David 
H. Blair, successor trustee, to the real and personal prop¬ 
erty herein decreed to be sold, be and the samfe is hereby 
vested in said David H. Blair as Trustee for the purpose 
of sale hereunder. 
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Article III. 

(a) The property in and by this decree directed to be 
sold shall be sold at public auction as an entirety by the 
Trustee herein appointed without valuation, appraisement, 
redemption or extension, at the front door of the Court 
House of the Supreme Court of the District of Columbia, 
in the City of Washington, District of Columbia, on a day 
and hour hereafter to be appointed and fixed by the Court 
in accordance with the provisions of Article XV of this 

decree and notice of the time and place and terms of 
125 sale describing briefly the property to be sold and 
referring intending purchasers for more particu¬ 
lar description of the property sold to this decree and to 
the record in the above entitled cause, shall be published 
three times each week for at least two consecutive weeks 
prior to the date of sale, in The Washington Post and in 
the Washington Evening Star, two daily newspapers of 
general circulation in the City of Washington, District of 
Columbia. The notice to be given by the Trustee of the 

sale herein directed shall be sufficient if substantiallv in 

* 

the form set out in Schedule “A’’ hereto annexed. Said 
notice, when so published, shall constitute due, timely and 
sufficient notice to all persons of said sale and of the hear¬ 
ing on the report of the Trustee of the result of said said 
herein. 

(b) The mortgaged premises shall be offered for sale 
as an entirety, being the following described property: 

All that certain lot or piece of land situate in the District 
of Columbia, described as follows: 

Lot numbered Forty-three (43) in Morris Cafritz’s Sub¬ 
division of Square numbered Twenty-six Hundred Eighty- 
eight (2688) as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in Book 81, page 120. 

Together with any and all buildings, improvements and 
appurtenances now standing upon said land, or any part 
thereof, and all furnishings, fittings and fixtures of every 
kind, which the plaintiff as successor trustee is authorized 
to sell and convey. 

subject to any state of facts which an accurate survey 
would sliow, to all taxes and assessments constituting a 
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lien upon the mortgaged property, to the lien of a certain 
deed of trust or mortgage and of certain bonds issued pur¬ 
suant to and secured thereby, and to the rights of the 
defendant, American Security and Trust Company, as suc¬ 
cessor trustee thereunder, said deed of trust or mortgage 
and said bonds being hereinafter in this decree for con¬ 
venience called “the underlying first mortgage” and “the 
underlying first mortgage bonds”, respectively, ^nd being 
described as follows: 

126 Deed of Trust dated the 1st day of April, 1926, 
executed by Hilltop Manor Co., unto G. Bityan Pitts 
as Trustee, securing an authorized issue of One Million 
Four Hundred Thousand ($1,400,000) Dollars, First Mort¬ 
gage Six and Three-quarters (6%%) Per Cent Gqld Bonds, 
said mortgage having been duly filed and recorded among 
the land records of the District of Columbia ofi the 9th 
day of April, 1926 in Liber 5726 at Folio 264. 

■ i 

(c) The aggregate principal amount of bondi secured 
by the underlying first mortgage is $1,360,000, computed 
and decreed as follows: 

(1) $40,000 principal amount of said bonds matured, 
were paid and properly cancelled prior to November 1, 
1928, the date of the first and refunding mortgage. 

(2) The underlying first mortgage bonds in tHe aggre¬ 
gate principal amount of $478,000, now held by persons 
other than the plaintiff, are valid obligations. 

(3) The underlying first mortgage bonds in tlje aggre¬ 
gate principal amount of $882,000 now held by plajntiff and 
marked with perforations spelling the word “cancelled”, 
have not been paid, were so marked without authority and 
with intent to extinguish the debt evidenced by said bonds, 
are unaffected by said perforations and are valiii obliga¬ 
tions secured by the lien of the underlying first mortgage. 

(d) The highest bid therefor shall be received ahd noted. 
The successful bidder for the property shall, at jthe time 
and place of sale, sign a memorandum of his purchase. On 
the fifth day following the conclusion of the bidding at 
such sale or any adjournment thereof, or if said day be a 
Saturday, Sunday or legal holiday, then on the next day 
thereafter not a Saturday, Sunday or legal holiday, at 10 
o’clock in the forenoon, the Trustee shall report tne result 
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of said sale to the Justice of this Court holding Motion’s 
Court for such orders, judgments and decrees as may by 
this Court be deemed proper or desirable, and this 

127 Court reserves the right at said time hereafter 
eitlier to adjourn or postpone the hearing on said 

report of the Trustee or at said time or at any time to 
which the same shall be postponed to order the approval 
of said sale or to order such further and other sales, if 
any, as may be deemed advisable, and to make such orders 
in the premises as may be deemed advisable. The above- 
entitled cause is herebv set for further hearing before the 
Court at the time and place for the making of the above- 
directed report by the Trustee to this Court, or any ad¬ 
journed date or dates, for the purpose, among other things, 
of affirming or disaffirming the sale, of taking proof of and 
fixing the costs, expenses, compensation, liabilities and 
advances of the plaintiff herein, its agents and attorneys. 
An announcement that such report will be made and such 
hearings held shall be made by the Trustee or its agent 
at the time and place of such sale and such hearings may 
thereupon be had on said date, or on any adjourned date 
or dates, as above provided, without further notice to any 
party. 

(e) The Trustee shall receive no bid from anyone offer¬ 
ing to bid who shall not at or before the hour of sale, or 
any adjournment thereof, present to the agent of the 
Trustee conducting the said sale, cash or a certified check 
on some Washington, D. C. bank in the amount of Two 
Thousand Five Hundred Dollars ($2,500.00), or in lieu 
thereof, first and refunding mortgage six and one-half 
per cent (6 1 /4%) coupon gold bonds of The Cavalier Cor¬ 
poration, dated November 1, 1928, secured by the first and 
refunding mortgage, to foreclose which this action is 
brought, aggregating in principal amount the sum of Ten 
Thousand Dollars ($10,000.00), said bonds to have all un¬ 
paid coupons attached thereto, for the account of the Trus¬ 
tee as a pledge that such bidder will make good his bid in 
case of its acceptance. 

(f) The deposit received from any unsuccessful 

128 bidder shall be returned to him when the property 
shall be struck down. If the Court shall not con¬ 
firm the sale, the deposit made by the successful bidder 
shall forthwith be returned to such bidder; otherwise any 
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deposit of cash received from the successful bidder shall be 
applied on account of the purchase price, and any deposit 
of bonds received from the successful bidder shall, to the 
extent of the pro rata cash value of such bohds, as pro¬ 
vided in this decree, be applied on account of tljie purchase 
price. 

(g) Any successful bidder may assign, transfer and set 
over his bid or all of any of his rights and interests under 
this decree as such successful bidder, provided such suc¬ 
cessful bidder shall deliver to the Trustee a duplicate copy 
of such assignment duly executed and acknowledged by 
such successful bidder. 

(h) In case within thirty (30) days after ebtry of the 
order confirming the sale, or such additional time as may 
hereafter be allowed by the Court, the successful bidder 
should fail to complete his bid by making thp additional 
payment required on account of the purchase price, or 
shall fail to comply with any order of this Court with 
respect thereto, then the sum deposited by such bidder, as 
hereinbefore provided, whether in cash or in ponds, shall 
be forfeited as a penalty for such failure and shall be 
applied toward the payment of the expenses of | any re-sale 
and toward making good any deficiency or loss! in case the 
property shall be sold at a less price on such resale, or to 
such other purpose as the Court may direct. 

Article IV. * ! 

(a) The terms of sale shall be one-third of tie purchase 
money to be paid in cash and the balance in two equal in¬ 
stalments, payable in one and two years from) the date of 
sale, to be represented by promissory notes of the pur¬ 
chaser bearing interest at the rate of six per cent (6%) 
per annum payable semi-annually, secured bi a deed of 
trust on the property sold, or all cash, at the option 
129 of the purchaser. 

(b) The cash purchase price shall bp payable to 
the Trustee. The notes for deferred purchase money and 
the deed of trust securing the same shall be delivered to 
the Trustee. Said deed of trust securing deferred pur¬ 
chase money shall be in the usual form for sbch deeds of 
trust in the District of Columbia, and with such special 
provisions as are required under the circumstances of this 
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case and directed by the Court hereafter to be included 
therein, and the said purchase money notes shall be pay¬ 
able to the order of the Trustee in convenient denomina¬ 
tions, and as the Court may hereafter direct, and shall be 
held or disposed of by the Trustee as the Court may here¬ 
after direct. 

(c) At any such sale any bondholder or the Trustee may 
bid for and purchase said mortgaged property or any part 
thereof. The purchaser at any such sale shall be entitled 
in making settlement or payment for the property pur¬ 
chased, to use and apply any bonds and any matured and 
unpaid coupons hereby secured, by presenting such bonds 
and coupons in order that there may be credited thereon 
the sum apportionable and applicable to the payment 
thereof, out of the net proceeds of such sale; and there¬ 
upon such purchaser shall be credited on account of such 
purchase price payable by him, with the sum apportion¬ 
able and applicable out of such net proceeds to the pay¬ 
ment of the bonds and coupons so presented; Provided, 
However, that a purchaser who presents bonds in payment 
shall pay, nevertheless, in money on account of the pur¬ 
chase price a sufficient sum to cover the items referred to 
in subdivisions (a) and (b) of Article VI of this decree. 

(d) All such bonds in registered form shall be accom¬ 
panied by proper documents of transfer. 

130 Article V. 

In the event that any purchaser shall fail to complete 
his bid by making the additional payments required on 
account of the purchase price within thirty (30) days 
after the entry of the order confirming the sale, or within 
such additional time as may hereafter be allowed by the 
Court, then and in such event this Court reserves the right 
to re-take and re-sell the property at the risk and cost of 
the defaulting purchaser, upon such notice as the Court may 
then direct. No purchaser shall be required to see to the 
application of the purchase money. 

Article VI. 

The proceeds of such sale shall be applied by the Trus¬ 
tee as follows and in the following order of priority: 

(a) To the payment of the costs and expenses of such 
sale, including reasonable compensation to the Trustee, his 
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agents, attorneys and counsel, and of all expenses, liabili¬ 
ties and advances made or incurred by the plaintiff, as suc¬ 
cessor trustee, under the first and refunding mortgage, 
including reasonable compensation to the plainjtiff as said 
successor trustee and to his counsel. 

(b) To the payment of all taxes, assessments or liens 
prior to the lien of the first and refunding mortgage, ex¬ 
cept any taxes, assessments or other superior liens subject 
to which such sale shall have been made. 

(c) To the payment of the whole amount c|f principal 
and interest which shall then be owing and unpaid upon 
the bonds secured by the first and refunding nWtgage or 
any of them, with interest at the same rate as ib expressed 
in the bonds on the overdue installments of interest, and 
in case such proceeds shall be insufficient to pay in full the 
whole amount so due and unpaid upon the said bonds, then 

to the payment of such principal and interest ratably, 
131 without preference or priority of principal over in¬ 
terest, or of interest over principal, or of any install¬ 
ment of interest over any other installment of linterest. 

(d) The surplus, if any, shall be paid by the Trustee into 
the registry of this Court and shall thereafter^ be distrib¬ 
uted pursuant to the further order of this Court to whom¬ 
soever shall be lawfully entitled thereto. 

(e) All questions relating to the amount of the compen¬ 
sation, allowances, costs, disbursements and <pxpenses of 
the plaintiff Trustee, its agents, attorneys and icounsel are 
hereby respectively reserved by the Court for Rearing and 
determination as hereinabove provided in thi^ decree. 

Article VII. j 

In the event of the sale of the mortgaged property for 
one-third cash and the balance in deferred purchase money 
notes as hereinbefore permitted, then the cash! received at 
the time of sale shall be applied by the Trustee!in the man¬ 
ner directed by Article VI hereof and the defrrpd purchase 
money notes shall be held or disposed of by th^ Trustee as 
the Court may hereafter direct. 

Article VIII. j 

| 

Upon confirmation of the sale and upon compliance by 
the purchaser with the terms of sale, the Trustee shall exe¬ 
cute and deliver to the purchaser or purchaser^ a good and 
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sufficient deed (which term includes other appropriate forms 
of instrument) of conveyance and assignment or transfer 
of the property both real and personal sold to him or them. 

Article IX. 

In case the proceeds of sale shall not be sufficient to pay 
in full the amount of the indebtedness, together with inter¬ 
est thereon, including all costs, expenses, commissions, ad¬ 
vances and liabilities of the plaintiff, his agents and 
132 attornevs, as hereafter fixed, then the Trustee shall 
report to this Court the amount of such deficiency 
and the plaintiff in this cause shall have judgment against 
the defendant The Cavalier Corporation for such amount 
and shall have execution therefor, pursuant to the rules 
and practice of this Court. 

Article X. 

The provisions of Equity Rule 68 shall be in all respects 
complied with except in so far as the same shall have been 
modified by the special provisions contained in this decree. 

Article XI. 

The Trustee herein appointed may at this or any subse¬ 
quent term of this Court petition this Court for any instruc¬ 
tions under this decree, and this Court hereby reserves unto 
itself jurisdiction over this suit and over the parties thereto 
for this purpose. 


Article XII. 

The purchaser shall have the right to enter his or their 
appearance or appearances in this cause, and he or they or 
any of the parties to this suit shall have the right to con¬ 
test any claim, demand or allowance existing at the time 
of the sale and then undetermined and any claim or demand 
which would be payable by such purchaser or purchasers 
which would be chargeable against the property sold to such 
purchaser or purchasers in addition to the amount bid at 
the sale, and he or they or any such party may appeal from 
any decision relating to any such claim, demand or allow¬ 
ance. 
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Article Xin. ! 

As used in this decree, the word “purchased” shall be 
deemed to include the plural as well as the singular and 
shall be deemed to include successors and assigns. 

133 Article XIV. | 

Schedule “A” hereto shall be deemed part of this decree 
with the same force and effect as if said schedule were 
fully set forth herein. 

Article XV. 

■ 

The day and hour of the sale shall be fixed b^ the Court 
upon the application of the plaintiff herein, without further 
notice to any party. 

JENNINGS BAIIfEY, 

I Justice. 

No objection as to form: 

> 

Attorney for Defendant The Cavalief\ 
Corporation. 

Attorney for Defendant American Security 
and Trust Company, Successor Trustee, 

Attorney for Intervener Washington Loan 
and Trust Company. 

Attorney for Intervener W. H. Rupj$. 

1 

I 

Schedule A. 

Notice of Foreclosure and Sale. 

In the Supreme Court of the District of Columbia, hold¬ 
ing an equity court—David H. Blair, successor trustee un¬ 
der deed of trust dated November 1, 1928, executed by The 
Cavalier Corporation, Plaintiff, vs. The Cavalier Corpora¬ 
tion, a corporation, et al., Defendants, Equity l$p. 53,668— 
notice is hereby given that in pursuance of a decree of the 
Supreme Court of the District of Columbia, dat^d-, 
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sufficient deed (which term includes other appropriate forms 
of instrument) of conveyance and assignment or transfer 
of the property both real and personal sold to him or them. 

Article IX. 

In case the proceeds of sale shall not be sufficient to pay 
in full the amount of the indebtedness, together with inter¬ 
est thereon, including all costs, expenses, commissions, ad¬ 
vances and liabilities of the plaintiff, his agents and 
132 attorneys, as hereafter fixed, then the Trustee shall 
report to this Court the amount of such deficiency 
and the plaintiff in this cause shall have judgment against 
the defendant The Cavalier Corporation for such amount 
and shall have execution therefor, pursuant to the rules 
and practice of this Court. 

Article X. 

The provisions of Equity Rule 68 shall be in all respects 
complied with except in so far as the same shall have been 
modified by the special provisions contained in this decree. 

Article XI. 

The Trustee herein appointed may at this or any subse¬ 
quent term of this Court petition this Court for any instruc¬ 
tions under this decree, and this Court hereby reserves unto 
itself jurisdiction over this suit and over the parties thereto 
for this purpose. 

Article XII. 

The purchaser shall have the right to enter his or their 
appearance or appearances in this cause, and he or they or 
any of the parties to this suit shall have the right to con¬ 
test any claim, demand or allowance existing at the time 
of the sale and then undetermined and any claim or demand 
which would be payable by such purchaser or purchasers 
which would be chargeable against the property sold to such 
purchaser or purchasers in addition to the amount bid at 
the sale, and he or they or any such party may appeal from 
any decision relating to any such claim, demand or allow¬ 
ance. 
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As used in this decree, the word ^< purchaseI| ,, shall be 
deemed to include the plural as well as the sihgular and 
shall be deemed to include successors and assigiis. 
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Schedule “ A” hereto shall be deemed part of ithis decree 
with the same force and effect as if said schedule were 
fully set forth herein. 


Article XV. 


The day and hour of the sale shall be fixed byt the Court 
upon the application of the plaintiff herein, withbut further 
notice to any party. 

JENNINGS BAILjEY, 

Justice. 


No objection as to form: 

9 

Attorney for Defendant The Cavalier 
Corporation. 


Attorney for Defendant American Security 
and Trust Company, Successor 'trustee. 


Attorney for Intervener Washington\Loan 
and Trust Company. 


Attorney for Intervener W. H. Rupjb. 
Schedule A. 


Notice of Foreclosure and Sale. 

In the Supreme Court of the District of Columbia, hold¬ 
ing an equity court—David H. Blair, successor trustee un¬ 
der deed of trust dated November 1, 1928, executed by The 
Cavalier Corporation, Plaintiff, vs. The Cavaliejr Corpora¬ 
tion, a corporation, et al., Defendants, Equity Np. 53,668— 
notice is hereby given that in pursuance of a depree of the 
Supreme Court of the District of Columbia, dated-, 
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1934, in the above entitled cause, the undersigned, ap¬ 
pointed by said decree as Trustee (hereinafter 

134 called the Trustee) to make the sale therein pro¬ 
vided, and in accordance with the terms of the 

aforesaid deed of trust, will offer for sale without 
valuation, appraisement, redemption or extension, at 
the front door of the Court House of the Supreme Court 
of the District of Columbia, in the City of Washington, 

District of Columbia, on-, 1934, at — o’clock in 

the — noon, all of the real estate and personal property 
which is subject to the lien of the first and refunding deed 
of trust or mortgage made by The Cavalier Corporation to 
Columbia Trustee & Registrar Corporation, corporate trus¬ 
tee, and Daniel R. Crissinger, individual trustee, dated No¬ 
vember 1, 1928 and recorded November 23, 1928 in Liber 
6254, Folio 285, et seq. of the Land records of the District 
of Columbia (under which said first and refunding mort¬ 
gage David H. Blair is now successor trustee) directed by 
said decree to be sold and therein described as follows: 

All that certain lot or piece of land situate in the District 
of Columbia, described as follows: 

Lot numbered Forty-three (43) in Morris Cafritz’s sub¬ 
division of Square numbered Twenty-six Hundred Eighty- 
eight (2688) as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in Book 81, page 120. 

Together with any and all buildings, improvements and 

appurtenances now stand- upon said land, or any part 

thereof, and all furnishings, fittings and fixtures of every 

kind, which the Trustee is authorized to sell and convey. 

» 

The property, both real and personal in and by the de¬ 
cree directed to be sold shall be sold as an entirety, subject 
to all taxes and assessments constituting a lien upon the 
mortgaged property, to the lien of a certain underlying 
deed of trust or mortgage and of certain bonds issued pur¬ 
suant to and secured thereby, and to the rights of the 
American Security and Trust Company, as successor trus¬ 
tee thereunder, said deed of trust and said bonds being- 
described as follows: 

i 

135 Deed of Trust dated the 1st day of April, 1926, 
executed by Hilltop Manor Co., unto G. Bryan Pitts 


I 
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as Trustee, securing an authorized issue of One Million 
Four Hundred Thousand ($1,400,000) Dollars, First Mort¬ 
gage Six and Three-quarters (6%%) Per Cent Gold Bonds, 
said mortgage having been duly filed and recorded among 
the land records of the District of Columbia |on the 9th 
day of April, 1926 in Liber 5726 at Folio 264. 

i 

Of said $1,400,000 principal amount of first mortgage bonds, 
$1,360,000 principal amount are outstanding. The property 
in and by the decree directed to be sold does not include any 
of said Hilltop Manor first mortgage bonds held by said 
David H. Blair, successor trustee, as additional security 
for the bonds of the first and refunding mortgage issue. 

The property shall be sold to the highest bidder. The 
highest bid for the property shall be received and noted. 
The successful bidder for the property shall, at the time 
and place of sale, sign a memorandum of his purchase. 

The Trustee shall receive no bid from anyohe offering 
to bid who shall not at or before the hour of sale, or any 
adjournment thereof, present to the agent of tpe Trustee 
conducting the said sale, cash or a certified chebk on some 
Washington, D. C. bank in the amount of Two Thousand 
Five Hundred Dollars ($2,500.00), or in lieu thereof first 
and refunding mortgage six and one-half per c^nt (6Vo%) 
coupon gold bonds of The Cavalier Corporation! dated No¬ 
vember 1, 1928, secured by the first and refunding mort¬ 
gage, to foreclose which this action is brought, aggregating 
in principal amount the sum of Ten Thousand Dollars ($10,- 
000.00), said bonds to have all unpaid coupoiis attached 
thereto, for the account of the Trustee as a pledge that 
such bidder will make good his bid in case of its Acceptance. 

In case within thirty (30) days after entry o}: the order 
confirming the sale, or such additional time as may here¬ 
after be allowed by the Court, the successful bidder 
136 shall fail to complete his bid by making the additional 
payments required on account of the purchase price, 
or shall fail to comply with any order of this Court with 
respect thereto, then the sum deposited by such bidder as 
hereinbefore provided, whether in cash or in bbnds, shall 
be forfeited as a penalty for such failure and shall be ap¬ 
plied toward the payment of the expenses of any resale and 
toward making good any deficiency or loss in casp the prop¬ 
erty shall be sold at a less price on such re-sale,j or to such 
other purpose as the Court may direct. 
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The terms of sale shall be one-third of the purchase 
money to be paid in cash and the balance in two equal instal¬ 
ments, payable in one and two years from the date of sale 
to be represented by promissory notes of the purchaser 
bearing interest at the rate of 6% per annum payable semi¬ 
annually, secured by a deed of trust on the property sold, 
or all cash, at the option of the purchaser. 

The purchaser, may make payment on account of the pur¬ 
chase price by turning over to the Trustee first and refund¬ 
ing mortgage six and one-half per cent coupon gold bonds 
secured by the first and refunding mortgage, to have pay¬ 
ment on account credited thereon, as more fully set forth 
in said decree. All such bonds in registered form shall be 
accompanied by proper documents of transfer. 

For a more particular description of the property to be 
sold and of the terms of sale, for the provisions of the 
decree and other information, intending purchasers are 
hereby referred to the decree and to the records, papers 
and reports on file in the above entitled cause Equity No. 
53,668. 

Dated-, 1934. 

DAVID H. BLAIR, 

Trustee. 


137 Memoranda. 

March, 5, 1934.—Appeal noted, and undertaking fixed at 
$100 or $50 deposit in lieu thereof. 

March 22,1934.—$50 deposited in lieu of Bond on appeal. 

Time for filing Statement of Evidence extended from day 
to day to and including May 3,1934. 

May 3,1934.—Statement of Evidence (in duplicate) filed. 

June 1, 1934.—Time for submitting Statement of Evi¬ 
dence extended to and including June 11, 1934. 

Stipulation on Appeal. 

Filed June 8, 1934. 

* * * * * # # 

It is hereby stipulated and agreed by and between The 
Washington Loan and Trust Company, Trustee, interven¬ 
ing defendant (appellant) and the plaintiff (appellee) in 
the above entitled cause, by their respective counsel of 
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record, that in making up the transcript of record on the 
appeal in said cause, the document marked Plaintiff’s Ex¬ 
hibit No. 2, being a certain deed of trust datW April 1, 
1926, between the Hilltop Manor Co., a body corporate, and 
G. Bryan Pitts, Trustee, with attached certified copies of 
the resolution of the Board of Directors and thq resolution 
of the stockholders of said Hilltop Manot Co., corn- 
138 prising some sixty (60) printed pages, i^eed not be 
incorporated as a part of the transcript of record on 
this appeal. 

And it is hereby further stipulated and agreed between 
said parties that on the hearing of this cause inj the Court 
of Appeals any party to said appeal shall have tfie right to 
refer to, use and rely on so much of the aforementioned 
document as he, it or they may desire, with the same force 
and effect as if the same was produced at large ik the tran¬ 
script of record, or was sent up with it. 

Signed this 7th day of June, 1934. 

ARTHUR PETER, 

GEO. P. HOOVER, 
Attorneys for Intervener and Addi¬ 
tional Defendant , The Washington 
Loan and Trust Company. 
W. W. ROSS, 

Attorneys for plaintiff. 

Assignments of Error. 

Filed June 8, 1934. 

# * * * * # ; * 

The intervener and additional defendant, The Washing¬ 
ton Loan and Trust Company, Trustee under the Last Will 
and Testament of Herbert W. T. Jenner, deceased, hereby 
assigns as error committed by the trial court in the above 
entitled cause, the following: 

1. The court erred in adjudging and decreeing that the 
underlying first mortgage bonds in the aggregate principal 
amount of $882,000, now held by the plaintiff, ahd marked 
with perforations spelling the word “Cancelled’i, have not 
been paid, were so marked without authority and with 
intent to extinguish the debt evidenced by said bonds, are 
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unaffected by said perforations and are valid obliga- 

139 tions secured by the lien of the underlying first 
mortgage. 

2. The court erred in refusing to adjudge and decree that 
the underlying mortgage bonds in the amount of $882,000, 
now in the custody of the plaintiff, marked with perfora¬ 
tions spelling the word “Cancelled”, were and are in fact 
and in law cancelled, and are not now secured by the deed 
of trust executed by the said Hilltop Manor Co. to G. Bryan 
Pitts, Trustee, dated April 1, 1926, and recorded among 
the land records of the District of Columbia in Liber 5726 
at folio 264, et seq. 

3. The court erred in refusing to adjudge and decree that 
the bonds held and owned by the intervening defendant in 
the principal amount of $78,100, and such other bonds as 
may have been acquired bona fide for value without notice 
and are now outstanding and uncancelled, are the only 
bonds which are secured by the first mortgage aforesaid, 
and entitled to the whole of the security provided by said 
first mortgage. 

4. The court erred in refusing to adjudge and decree that 
in so far as affects the rights of the said intervening de¬ 
fendant*, as the holder and owner of the first mortgage 
bonds of the Hilltop Manor Co. in the principal amount of 
$53,300, purchased by its decedent, Herbert W. T. Jenner, 
subsequent to September, 1929, the said underlying mort¬ 
gage bonds in the amount of $882,000, now in the possession 
and custody of the plaintiff, marked with perforations 
spelling the word “Cancelled” were and are in fact and in 
law cancelled and are not now secured by the first mortgage 
aforesaid. 

5. The court erred in its findings of fact (Finding No. 

22) in finding as a fact that all of the $882,000 principal 
amount of first mortgage bonds held by the plaintiff as suc¬ 
cessor trustee, and marked “Cancelled”, were so 

140 marked through error and with no intent to extin¬ 
guish the obligation or the lien of said bonds. 

6. The court erred in its findings of fact (Finding No. 

23) in finding as a fact that there are now outstanding and 
subject to the lien of the underlying first mortgage, $1,- 
360,000 principal amount of valid first mortgage bonds, in¬ 
cluding the $882,000 principal amount of said bonds held by 
the plaintiff, as trustee under the first and refunding mort- 


153 


DAVID H. BLAIR, SUCCESSOR TRUSTEE, &C.! 

I 
i 

gage, of which $882,000 of said bonds are held bf the plain¬ 
tiff as additional security for the first and refunding mort¬ 
gage bonds. 

7. The court erred in its conclusions of law (Conclusion 
No. 2), in concluding that by the terms of the first and 
refunding mortgage the underlying first mortgage bonds 
erroneously marked “Cancelled’’ were to be fyeld as ad¬ 
ditional security for the first and refundingj mortgage 
bonds, and the holders of said first and refunding mortgage 
bonds have the right to rely upon said provisions of said 
mortgage; that neither The F. H. Smith Company nor Co¬ 
lumbia Trustee and Registrar Corporation had any right 
or power to extinguish the obligation or the li^n of these 
bonds, or to deprive the first and refunding mortgage bond¬ 
holders of the additional security provided for ii(i their con¬ 
tract; that the marking of these bonds ‘‘Cancelled’’, under 
the circumstances, could have no legal effect upon their 
validity, and that their present form does not effect their 
status as valid outstanding bonds secured by thej lien of the 
underlying first mortgage. 

8. The court erred in its conclusions of law (Conclusion 
No. 3), in concluding that the underlying first mortgage 
bonds held by the plaintiff, David H. Blair, a^ successor 
first and refunding mortgage trustee, are valid outstanding 
bonds secured by the lien of the underlying first mortgage, 
and are held by the plaintiff as additional security for the 

outstanding first and refunding mortgage! t> on d s - 

141 9. The court erred in its conclusions of law (Con¬ 

clusion No. 4), in concluding that the advertisement 
published June 10, 1929, by The F. H. Smith Copipany and 
the circular issued August 2, 1929, by said company were 
not for the purpose of inducing anyone to purchase bonds 
of the Hilltop Manor underlying first mortgage issue, but 
were for the purpose of inducing the public tfc> purchase 
bonds of the Cavalier first an d refunding mortgage issue; 
that the statements contained in said advertisement and in 
said circular do not give rise to any claim by purchasers 
or holders of the Hilltop Manor underlying firsp mortgage 
bonds which affects the contractual right of tjhe holders 
of first and refunding mortgage bonds to have thfe deposited 
underlying first mortgage bonds held as additional security 
for them. 
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10. The court erred in its conclusions of law (Conclusion 
No. 5), in concluding that no right of any other underlying 
first mortgage bondholder is involved herein or impaired by 
this holding since they are not parties to the first and re¬ 
funding mortgage, and will receive all that they are entitled 
to under their own contract. 

ARTHUR PETER, 

GEO. P. HOOVER, 
Attorneys for Intervener and Addi¬ 
tional Defendant , The Washington 
Loan and Trust Company. 

Service of a copy of the foregoing Assignments of Error 
acknowledged this 7th day of June, 1934. 

W. W. ROSS, 
Attorneys, for Plaintiff. 

142 Memorandum. 

June 11, 1934.—Statement of Evidence settled, approved 
and ordered of record. 

Designation of Record. 

Filed June 11,1934. 

«*#**## 

i 

Comes now the intervener and additional defendant, 
The Washington Loan and Trust Company, Trustee under 
the Last Will and Testament of Herbert W. T. Jenner, 
deceased, in the above entitled cause, and designates the 
following to constitute the transcript of record for filing 
in the Court of Appeals of the District of Columbia, and 
requests the Clerk to include therein: 

1. Bill of complaint, and exhibits, filed November 10, 

1931. 

2. Answer of defendant, American Security and Trust 
Company, and exhibits, filed March 16, 1932. 

3. Answer of defendant, The Cavalier Corporation, filed 
March 22, 1932. 

4. Petition of The Washington Loan and Trust Com¬ 
pany, Trustee under Last Will and Testament of Herbert 
W. T. Jenner, deceased, to intervene, filed December 7, 

1932. 
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5. Order allowing The Washington Loan jand Trust 
Company to intervene. 

6. Answer of The Washington Loan and Trust Com¬ 
pany, filed December 7, 1932. 

7. Order allowing amendment to bill, November 24, 1933. 

8. Memorandum opinion of Bailey, J., filed December 14, 

1933. ! 

9. Findings of fact and conclusions of law, filed 
143 March 2, 1934. 

10. Proposed additional findings of fact and con¬ 

clusions of law by intervener and additional defendant, 
filed March 2, 1934. j 

11. Final decree for sale; Schedule A; notice of fore¬ 
closure and sale; David H. Blair appointed Trustee to sell, 
March 2, 1934. 

12. Memorandum: Order noting appeal, an(j undertak¬ 
ing on appeal fixed, March 5, 1934. 

13. Memorandum: Deposit made in lieu of tjond on ap¬ 
peal, March 22, 1934. 

14. Memorandum: March 22, 1934, time for filing state¬ 
ment of evidence extended to April 12, 1934. 

15. Memorandum: April 11, 1934, time for feting state¬ 
ment of evidence extended to April 26, 1934. 

16. Memorandum: April 26, 1934, time for filing state¬ 
ment of evidence extended to May 3, 1934. 

17. Statement of evidence, filed May 3, 1934. j 

18. Memorandum: June 1, 1934, time for submitting 
statement of evidence extended to June 11, 1934- 

19. Stipulation on appeal. 

20. Assignments of error. 

21. Memorandum: June 11, 1934, statement of evidence 
settled, approved and ordered of record. 

22. This designation of record. 


ARTHUR PETER, 
GEO. P. HOOVER, 
Attorneys for Intervener and Additional 
Defendant , The W ashing ton fjoan and 
Trust Company. 


Service of a copy of the foregoing designation of record 
acknowledged this 7th day of June, 1934. 

W. W. i^OSS, 

Attorneys, for \ Plaintiff. 
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144 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 143, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 53668 in Equity, wherein David H. 
Blair, as Successor Trustee under Deed of Trust, &c. is 
Plaintiff and The Cavalier Corporation et al. are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of June, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cl 6 rk 

By ANDREW A. HORNER, 

Asst. Clerk. 

145 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 53,668. 

David H. Blair, as Successor Trustee under Deed of Trust 
Dated November 1, 1928, Executed by The Cavalier Cor¬ 
poration, Plaintiff, 


vs. 

The Cavalier Corporation, a Corporation, et al., 

Defendants. 

Notice. 

To W. W. Ross, Esq., Attorney for Plaintiff: 

Please take notice that the within statement of evidence 
on the appeal of the intervenor and additional defendant, 
The Washington Loan and Trust Company, Trustee under 
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the Last Will and Testament of Herbert W. T. Jenner, 
deceased, will be called to the attention of and submitted 
to the Court on June 4, 1934, at ten o’clock A. M., or as 
soon thereafter as counsel can be heard, for the purpose 
of having the same settled, signed and sealed by the Court. 

ARTHUR PETIPR, 

W ashing ton Loan & Trust Building; 

GEO. P. HOOVER, 
Investment Building, Attorneys for 
Intervenor and Additional Defend¬ 
ant , The Washington Loan and 
Trust Company. 

I 

Service of the foregoing notice and copy of $aid state¬ 
ment of evidence acknowledged this 3rd dav of Iday, 1934. 

W. W. ROSS, 
Attorney for Plaintiff. 

I 

146 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 53,668. 

David H. Blair, as Successor Trustee under Deeq of Trust 
Dated November 1, 1928, Executed by The Cavalier Cor¬ 
poration, Plaintiff, 

vs. 

The Cavalier Corporation, a Corporation, et al., 

Defendants. 

. 

Statement of Evidence. 


Be it remembered, that the above entitled causb came on 
for hearing on Wednesday, November 22, 1933 and on suc¬ 
ceeding days, before Mr. Justice Bailey, and proceedings 
were had, evidence, documentary and oral offered and 
given, rulings made by the Court and exceptions duly taken 
and noted by the Court as follows: 

Thereupon, the plaintiff to sustain the issues oh his part 
joined, offered and there was duly received in evidence, a 
certain deed of trust dated November 1, 1928, between The 
Cavalier Corporation and Columbia Trustee and Registrar 
Corporation, a body corporate, trustee, and Daniel R. 
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Crissinger, co-trustee, being styled first and refunding 
mortgage, and marked “Plaintiff’s Exhibit No. 1”. 

A copy of said deed of trust is attached to the bill of 
complaint filed herein, marked “Exhibit A”, and for that 
reason is not incorporated in this statement of evi¬ 
dence. 

147 Thereupon, the plaintiff offered and there was 
duly received in evidence, a certain deed of trust 

dated April 1, 1926, between the Hilltop Manor Co., a 
body corporate, and G. Bryan Pitts, Trustee, with attached 
certified copies of the resolution of the Board of Directors 
and resolution of stockholders of said Hilltop Manor Co., 
marked “Plaintiff’s Exhibit No. 2”, comprising sixty 
printed pages, which is not set out in extenso in this state¬ 
ment of evidence by reason of the stipulation between 
counsel for the respective parties to this cause, incorpo¬ 
rated in the transcript of the record. 

Thereupon, plaintiff offered and there was received in 
evidence a specimen bond purporting to be secured by the 
aforesaid deed of trust dated November 1, 1928, executed 
by The Cavalier Corporation, marked “Plaintiff’s Exhibit 
No. 3”, a copy of the form and tenor of which is set out in 
said deed of trust, and for that reason is not included in 
this statement of evidence. 

Thereupon, plaintiff offered and there was received in 
evidence notice dated March 16, 1931, from George E. 
Roosevelt, B. L. Allen and James L. Malcolm, Committee 
for the Protection of Holders of Bonds Sold Through The 
F. H. Smith Company to The Cavalier Corporation, marked 
“Plaintiff’s Exhibit No. 4”, stating that said committee 
is holder and owner of certain bonds, and giving notice of 
default in payment of semi-annual interest on the Cavalier 
bonds due May 1, 1930 and on November 1, 1930, respec¬ 
tively. 

Thereupon, plaintiff offered and there was received in 
evidence notice dated June 12,1931, from George E. Roose¬ 
velt, B. L. Allen and James L. Malcolm, Committee, 

148 to plaintiff, marked “Plaintiff’s Exhibit No. 5”, the 
substance of which said notice is averred in Para¬ 
graph 10 of the bill of complaint filed herein, and for that 
reason is not embodied in this statement of evidence. 

Thereupon, plaintiff offered and there was received in 
evidence notice dated July 6, 1931, from George E. Roose- 
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velt, B. L. Allen and James L. Malcolm, Copimittee, to 
plaintiff, marked 44 Plaintiff’s Exhibit No. 6?, the sub¬ 
stance of which said notice is- averred in Paragraph 11 
of the bill of complaint filed herein, and for that reason 
is not set out in this statement of evidence. 

Thereupon, plaintiff offered and there was received in 
evidence notice dated July 10, 1931 from Davijd H. Blair, 
Successor Trustee, to The Cavalier Corporatibn, marked 
4 ‘Plaintiff’s Exhibit No. 7”, the substance of which said 
notice is averred in Paragraph 12 of the bill of complaint 
filed herein, and for that reason is not set out ih this state¬ 
ment of evidence. 

Thereupon, plaintiff offered and there was {received in 
evidence notice dated July 20, 1931, from Georgb E. Boose- 
velt, B. L. Allen and James S. Malcolm, Coinmittee, to 
plaintiff, marked 4 4 Plaintiff’s Exhibit No. 8”, the substance 
of which said notice is set out in Paragraph 14 of the bill 
of complaint filed herein, and for that reason is not incor¬ 
porated in this statement of evidence. 

Thereupon, plaintiff, David H. Blair, further to main¬ 
tain the issues on his part joined, after being <jluly sworn, 
testified as follows: 

My full name is David H. Blair; occupation, law- 
149 yer; residence in Washington now. I hak^e an office 
in the Transportation Building. I am plaintiff in 
this case. I was appointed as successor trustee py order of 
this Court in May, 1931—May 6th, I think. 

Thereupon, it was agreed between the counsel for the 
respective parties that in Equity Cause No. 51,$78, in this 
Court, the National Savings and Trust Compajiy was ap¬ 
pointed successor trustee under the first and refunding 
mortgage by order entered July 7, 1930; that on April 1, 
1931, the National Savings and Trust Company! petitioned 
in that cause to be relieved, and on May 6, 1931^ the plain¬ 
tiff, David H. Blair, was appointed successor trustee, and 
his acceptance of that appointment was recordbd on May 
8, 1931. 

Thereupon, the witness resuming, testified: 

As trustee under this first and refunding mortgage I have 
received bonds. I have received $478,000 of the first and 
refunding mortgage bonds of The Cavalier Corporation 

12—6259a 
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and $882,000 of the Hilltop underlying bonds, I think you 
call them. I received them from the National Savings and 
Trust Company, and they are now in my possession. I 
executed the bill of complaint which originated this cause 
of action. 

Exhibit B attached to the bill of complaint correctly 
shows the description of the $882,000 first mortgage bonds 
of the Hilltop Manor Co., as to numbers, dates, amounts 
and coupons attached, which wer^ received by me from the 
National Savings and Trust Company. 

Thereupon, plaintiff offered and there was received in 
evidence Exhibit B to the bill of complaint, which is not 
incorporated in this statement of evidence. 

150 Whereupon, witness resuming, testified: 

Exhibit B is a correct schedule of the bonds in mv 

possession. I went over them personally and also the at¬ 
tached coupons. We checked up both. I went into it for 
several days. 

Exhibit C, attached to the bill of complaint, correctly 
shows the same detailed description with respect to the 
$478,000 face value of the first and refunding mortgage 
bonds received and held by me. 

Thereupon, plaintiff offered and there was received in 
evidence Exhibit C to the bill of complaint, which is not in¬ 
corporated in this statement of evidence. 

Whereupon, witness resuming, testified: 

As trustee under the first and refunding mortgage, as to 
whether I know how many bonds of that issue are outstand¬ 
ing in the hands of the public, well, my information is it 
was $1,950,000 of bonds originally, and I have $478,000, and 
the balance would be $1,472,000. It is my information that 
those bonds are all in default, both as to principal and in¬ 
terest, and I so declared them. 

Cross-examination: 

Thereupon, on cross-examination the witness testified: 

I have not one of the Hilltop bonds with me. They are all 
cancelled alike, all perforated, it is my recollection. I have 
them in a safety deposit box in the National Savings and 
Trust Company. I will bring one of them down sometime. 

Attention of witness called to Schedule B, which con¬ 
tains a list of the bonds—a list and description of 

151 the bonds by serial number in the possession of wit¬ 
ness, and that as to some of them the notation under 
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the column, “Coupon Numbers’’, “No Coupons”, and wit¬ 
ness was asked could he explain that; answered, well, I 
have not a very distinct recollection. It has been October, 
1931 since I checked them. I assume there were no coupons 
attached. As to whether in each case where the notation 
is, “No Coupons”, doesn’t that represent the ponds which 
were in the $40,000 that matured and were paip, well, now, 
I cannot say definitely. It would be purely aii opinion. I 
am not able to answer as to the numbers of the jbonds which 
matured. I do not know whether I have those $40,000 of 
bonds or not. That is a correct description. I cannot ex¬ 
plain why it is that some of these bonds have no coupons 
on them. I am unable to make an explanation of that. I 
received the bonds from the National Saving^ and Trust 
Company and checked them up; and the bonds as described 
in this schedule were just as they were when I got them 
from the National Savings and Trust Company.j They have 
not been touched. They have been locked in |;he safe de¬ 
posit box ever since. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff called as a witness James Maynard 
Magruder, who having been duly sworn, testified as fol¬ 
lows : 

My full name is James Maynard Magruder; occupation, 
insurance; residence, Lyon Village, Virginia. |In the year 
1929 was employed at the F. H. Smith Compan^. I entered 
the employ of that company in January, 1926. Briefly 
stated, my duty concerned the issuance of bonds and prep¬ 
aration of mortgages, recording papers,! secured by 
152 various bond issues in the eastern part pf the coun¬ 
try. | 

In connection with my work at The F. H. Smifh Company 
I did acquire a knowledge with respect to an issfue of bonds 
known as the Hilltop Manor first mortgage tJonds. The 
property secured by that mortgage was an apariment house 
at Fourteenth and Oak Streets, and its name -jvas Hilltop 
Manor. The name is now The Cavalier Apartpient Hotel. 
As to what The F. H. Smith Company had to do with the 
Hilltop Manor first mortgage, The Smith Company pur¬ 
chased the Hilltop Manor mortgage from the Hilltop Manor 
Co., and bonds were duly issued and sold to the public. The 
proceeds from the sale of those bonds to the public was used 
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for the construction of the building. I would say that The 
F. H. Smith Company financed the construction of this 
building by the sale of the first mortgage bonds. That is 
true. The Smith Company subsequently acquired control 
of the mortgaged property. By that I mean that the Smith 
Company acquired absolute control of the property through 
record title into a corporation which it controlled. The 
Hilltop Manor Co. was controlled by The Smith Company. 
The principal owner of the Hilltop Manor Co. was Mr. 
Cafritz. So far as the Hilltop Manor was concerned, they 
did not succeed in the enterprise. The Hilltop Manor Co. 
did complete the construction of the building. It completed 
it but there was work to be done after it was completed. 
That is, the windows were left open and the rain spoiled 
the floors and those floors needed to be replaced. After The 
Smith Company acquired control of the property it was sub¬ 
sequently sold to The Cavalier Corporation. 

In connection with mv work there I did become fa- 

* 

153 miliar with an issue of bonds known as The Cavalier 
first and refunding mortgage bonds of a total of 
$1,950,000. I do not know when The Smith Company be¬ 
gan the sale of bonds of that issue to the public with refer¬ 
ence to the date of the issue, which was November 1, 1928, 
but it was approximately November 1, 1928. I am familiar 
with the fact that the first and refunding mortgage pro¬ 
vides that bonds of that issue, the refunding issue, in the 
amount of $1,360,000, should be held by the refunding mort¬ 
gage trustee to refund a like amount of first mortgage bonds 
which were termed underlying bonds. The refunding mort¬ 
gage then provided that the refunding trustee should issue 
those refunding bonds in exchange for bonds of the first 
mortgage underlying issue, I recall that. Speaking of that 
as the refunding operation, I do know whether or not 
anyone undertook to carry out the refunding operation. It 
was The F. H. Smith Company. 

Relating how that was done, after securing the first allot¬ 
ment of bonds under the first and refunding mortgage, an 
allotment of approximately four hundred and some thou¬ 
sand dollars. I may be wrong in the figures—$590,000— 
the difference between the underlying first mortgage issue 
and the first and refunding mortgage, plus the amount that 
had previously been paid off—that had matured under the 
schedule of amortization—after receiving those bonds The 
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Smith Company proceeded to offer them to j the public; 
in exchange for them they acquired some firfet mortgage 
bonds, that is, old Hilltop Manor underlying bonds. These 
bonds were received by The Smith Company! and subse¬ 
quently turned over to the trustee uncjer the first 

154 and refunding mortgage; the trustee in turn giving 
The Smith Company an equal par valu^ of the first 

and refunding mortgage, so that their supply j of first and 
refunding mortgage was replenished as they j secured the 
old first mortgage bonds from the market. That is the 
fashion that the refunding was carried out. 

Assuming that the first and refunding mortgage trustee 
now holds $882,000 par value of the first mortgage bonds, 
I know of my own knowledge how The Smith Company ac¬ 
quired them or part of them. They acquired thiem by trad¬ 
ing other bonds, or by trading bonds of The Cavalier Cor¬ 
poration, or by purchasing in the open market. I do not 
know how many of those bonds were acquired in any one 
of those different ways. I recall that the Columbia Trustee 
and Registrar Corporation was the trustee ndmed in the 
first and refunding mortgage. I know that Samuel J. Henry, 
then President of The F. H. Smith Company, was also Presi¬ 
dent of the Columbia Trustee and Registrar Corporation. 
He was President of both companies at the safne time. I 
recall that Mr. Trimble was Secretary of thd Columbia 
Trustee and Registrar Corporation. He was alfeo an officer 
of The F. H. Smith Company, either Secretary dr Assistant 
Secretary at that time. I do not recall any other officers of 
the Columbia Trustee and Registrar Corporation. William 
B. Harmon was an officer of the Columbia Trustee and Reg¬ 
istrar Corporation, but he was not an officer oi The F. H. 
Smith Company at that time. 

I was an officer of The F. H. Smith Compahy. In the 
early part of 19291 held the office of Vice President. I recall 
taking part in discussions among other officers qf the F. H. 
Smith Company which led to a decision to have the 

155 underlying first mortgage bonds of the Hijltop Manor 
issue which had been deposited with the first and re¬ 
funding mortgage trustee, marked with the Word “Can¬ 
celled.” That decision was made in the spring of 1929. I 
cannot recall any more accurately than that. Stating the 
facts relating to that decision, as to what happened, the con¬ 
ference was held between Mr. Henry, myself, Mr. Trimble, 
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Mr. Harmop and perhaps another officer of The F. H. Smith 
Company, hut they are the only ones that I remember as be¬ 
ing present;, in which the question of the handling of under¬ 
lying bonds was discussed, and the possibility through the 
exchange of these bonds with and by the trustee was dis¬ 
cussed, and it was decided that there may be a possibility of 
some of these bonds getting into the hands of the public and 
they would be negotiable, and the consensus of opinion at 
that time was to mark the bonds in some fashion so that they 
could not be used by someone who may get them outside of 
those parties who were entitled to them at the time, and we 
decided to mark the bonds in some fashion to prevent them 
being negotiated. 

As to whether any instructions were issued by me or by 
any other officer of The Smith Company in connection with 
that decision, as I remember it, certain instructions were 
issued. The instructions were to mark the bonds with the 
mechanical perforating machine that they had in the vault 
of The Smith Company. It was all bonds; I mean those 
bonds that The Smith Company had on hand at that time of 
underlying issues, not particularly the issue that we are talk¬ 
ing about—to mark them “Cancelled”. 

It did relate to these as well as to other issues. My 
156 testimony relates to the bonds of the Hilltop Manor 
issue, the first mortgage bonds, which had been de¬ 
posited with the first and refunding mortgage trustee. At 
the time we are talking about there had been and were de¬ 
posited with the first and refunding mortgage trustee, under¬ 
lying first mortgage bonds of the Hilltop issue, and they were 
not marked “Cancelled”. 

Thereupon, the plaintiff produced in open Court two of 
the Hilltop Manor bonds marked with the word ‘ ‘ Cancelled”. 

Whereupon the witness, James Maynard Magruder, re¬ 
suming, testified: 

As to whether I do know of my own knowledge that at the 
time the decision was made to mark the underlying first 
mortgage bonds cancelled, there were deposited with the 
Columbia Trustee and Registrar Corporation, as refunding 
trustee, The Cavalier issue, Hilltop Manor first mortgage 
underlying bonds, well, I do know that there were deposited 
with the Trustee Corporation bonds of the Hilltop Manor 
issue. In the discussion which took place between me and 
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the other officers of The F. H. Smith Company, with Mr. 
Harmon, which led up to this decision, as to whether there 
was any reason for marking the underlying mortgage bonds 
44 Cancelled ”, other than the one I have mentioned, there 
was no other reason than the one I described, to prevent them 
from being negotiated by persons that were noli entitled to 
them. As Vice President of The F. H. Smith Company, in 
agreeing that these bonds should be so marke^. cancelled, 
I had no other intention in mind than that. That|was merely 
a mistake. As to whether the fact that those bonds 


157 were marked 4 ‘Cancelled” had any effect on the sale 
to the public by The Smith Company of Tlhe Cavalier 
first and refunding mortgage bonds, well, if the bonds had 


not been marked “Cancelled”, and had been so advertised, 
the sales would have increased. In other words, that set up 
a sales resistance to advertise that the bonds were so can¬ 
celled. As to why that was so, if the first and refunding mort¬ 
gage bondholders had known that the first mortgage bonds 
were held uncancelled for their benefit, then thejsales would 


undoubtedly have increased. 


Cross-examination: 

Thereupon, on cross-examination the witness [testified: 

I first became connected with The F. H. Smijh Company 
in January, 1926, in the capacity of department head, the 
head of an individual department, which was it that time 
called “Bond Issue Department”. Then I progressed 
through various stages until I became Vice President. I 
think it was in 1928 that I became Vice President, but I do 
not remember the exact date. I would not say it was prior to 
November 1,1928. I would not say that. I have no means of 
telling about that, but the records would show. I do not 
know whether the records are here. I was elected by the 
Board of Directors. Before becoming a Vice ^President, I 
occupied the office of Assistant Secretary and j then Secre¬ 
tary. I was secretary just immediately prior to becoming 
Vice President. I cannot tell when I was elected Secretary. 
I "was secretary for probably a year before I became Vice 
President, but the records will bear that out. It is 
158 fair to assume that during the year 1928 I was either 
Secretary or a Vice President. 

On or about the 1st day of November, 1928^ stating the 
set-up of the Smith organization with reference to officers, 
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giving the personnel, Mr. Henry was President, Mr. Pitts 
was Chairman of the Board. I think G. Bryan Pitts is his 
correct naxhe, and Samuel J. Henry was President. C. Al¬ 
bert Annandale was Vice President; Mr. Jack Dawes was 
Vice President; Mr. John H. Edwards was Vice President; 
and I assume at that time I was a Vice President. Mr. 
Trimble was the next officer in line behind me, his title was 
Secretary or Assistant Secretary. Mr. Thomas was 
Treasurer. Whether Treasurer outranks Secretary, I do 
not know. I do not believe that the by-laws of the company 
define the duties of the several Vice Presidents. As Vice 
President, I was in charge of the issuance and preparation 
of bonds and mortgages, and the securing of loans outside 
of Washington. As to what, if anything, I had to do with 
The Cavalier first and refunding mortgage, I assisted gen¬ 
erally in the preparation of the papers and the usual detail 
work that was required. I say I assisted, I nominally as¬ 
sisted. That came within my department, and I was usu¬ 
ally familiar with most of the work that went on. The 
F. H. Smith Company had counsel at that time. As to who 
were the counsel of The F. H. Smith Company on or about 
the 1st day of November, 1928,1 am afraid I can not answer 
you specifically, but I will say this: Mr. Roger Whiteford 
was counsel, if I remember rightly, in 1928. Douglas, 
Obear & Douglas, were also counsel during the same year 
but as to that particular issue, if I remember rightly, 
159 I believe the circular will show who was counsel at 
that exact date. 

As to whether there were any other counsel in 1928, along 
about November of that year, I believe Mr. William War- 
field Ross, who is counsel for the plaintiff in the case we 
are now trying was of counsel at that time. I do not know 
when he became counsel. Someone of counsel that I men¬ 
tioned prepared the mortgage known as the first and re¬ 
funding Cavalier mortgage. I do not know which one of 
the counsel prepared it but I think the circular will bear 
that out. I did have something to do with it myself, I 
assisted in making up the description of the land, the de¬ 
scription of the bonds, and other features that were par¬ 
ticular to this issue. I am not a lawyer by profession. I 
assisted in the preparation of the trust. By that I mean 
that I gave them the description of the land and a descrip¬ 
tion of the kind of mortgage and the kind of bonds that 
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were to be described in the mortgage, and such other mat¬ 
ter as counsel might need in the preparation of the mort¬ 
gage. I would not limit that as the extent of myl participa¬ 
tion in the preparation of the mortgage. As td what else 
I did do, there are always a number of matters which arise 
in the preparation of any mortgage, that are different from 
the one that went before, due to the particular circum¬ 
stances of the issue. Now, exactly what they [were, I do 
not know in this case. If I had an opportunity ;o compare 
this with the prior mortgage or other issue, I would be able 
to tell you. 

As to whether aside from the preparation of the mort¬ 
gage did I have anything to do with determining the 

160 terms of that mortgage, as to how mucli the mort¬ 
gage would be, and what was to be done with the 

bonds which were to be secured by the mortgage, the 
amount of the mortgage was determined by the | amount of 
the issue, of course, prior to the preparation ol| the mort¬ 
gage. That was determined by either the borrojwer or the 
purchaser of the issue jointly. It may have been any 

number of wavs. In this instance it was no dbnbt deter- 

•/ 

mined by Major Maddux and the officers of The F. H. 
Smith Company, Mr. Pitts, Mr. Henry, perhap^, and per¬ 
haps Mr. Annandale. I did not have anything jto do with 
it, that I remember. 

Assuming that it appears that the first mortgage on the 
Hilltop Manor property was $1,400,000 and thlat by ma¬ 
turity $40,000 of that had been paid off, leaving a balance 
of $1,360,000; and when the first and refunding mortgage 
was put on, it was fixed in the sum of $l,950j000, as to 
whether I did have anything to do with that, I h^d nothing 
to do with that; but through the refunding arrangement 
that was arrived at. As to how that amount w^s arrived 
at, it was the difference between the underlying bonds un¬ 
matured and the amount of the first and refunding issue. 

Having in mind that the underlying mortgage notes out¬ 
standing amounted to $1,360,000 and the refunding mort¬ 
gage was $1,950,000, making a difference of $590,000, as to 
how that difference between the two mortgages was fixed, 
I do not remember anything especially about the way it was 
arrived at. 

I testified yesterday that the project wa^ originally 

161 started by Mr. Cafritz, who was the leading spirit 
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in tjhe Hilltop Manor Corporation. I also testified 
that the building was completed by the Hilltop Co. I tes¬ 
tified that the building had been completed but that there 

was some work that had to be done because thev left the 

%> 

windows open and the rain came in. As to whether I was 
mistaken about that, I have the same recollection today 
that I had yesterday. As to whether it isn’t a fact that the 
Hilltop Manor Co. did not complete this building but that 
before the building was actually completed the F. H. Smith 
Company took it over and put it in charge of William Frank 
Thyson, who as agent for The Smith Company actually 
completed the building, and in the course of its completion 
expended on behalf of The Smith Company between $50,000 
and $70,000, my answer is that it was placed in the hands 
of Mr. Thyson, I remember quite well, and I stand on the 
answer I gave yesterday. The building was turned over 
to Mr. Thyson. As to whether or not the facts stated in 
the question are true, not to my best recollection. My 
recollection is that it was turned over to Mr. Thvson. He 

j # * 

came in as agent for the leasing of the building for the com¬ 
pany that succeeded The Cavalier Corporation. I beg 
pardon, he came in as representative of the trustee under 
the issue. I do not recollect that he came in to complete 
the building, that he actually completed it and that the 
actual completion was under his supervision. I have no 

recollection about that one wav or the other. I do know 

* 

that the building was completed. I recollect the building 
was completed. I am sure of that, under the circumstances, 
as I answered before. I do not recollect that Mr. 
162 Thyson was put in charge to complete the building, 
and that he completed it as agent of The Smith Com¬ 
pany. The building was completed by the Hilltop Co. as 
limited by my answer yesterday, that certain work had to 
be completed afterwards. As to how it happened that this 
building was taken out of the possession, or out of the 
ownership of the Hilltop Manor, that was due to the in¬ 
complete condition, or the additional completion of the 
building that was required. The floors, and possibly some 
other matters had to be replaced and it was not completed 
by the Hilltop Manor Co., and it was turned over to some 
one else to complete by order of the trustee. It was taken 
over because it had not been completed. I remember that 
the title to the building was put in a company which was 


i 
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controlled by The Smith Company, known as the! Berkshire 
Corporation, or some such name as that; ancjl then the 
Berkshire Corporation reconveyed the property to The 
Cavalier Corporation. I was not an officer of TRe Cavalier 
Corporation. 

The Cavalier Corporation was headed by MRjor H. C. 
Maddux. It is a Delaware corporation. That isj the extent 
of my knowledge. I think Mr. Maddux owns j all of the 
stock in The Cavalier Corporation. The Smith Company 
did not have any interest in it insofar as I know. Major 
Maddux was interested in the corporation known as the 
Maddux Hotels Corporation. The F. H. Smith Company 


was also interested in the Maddux Hotels Corporation with 
Major Maddux. I think that some time later tlie Maddux 
Hotels Corporation did control The Cavalier Corporation. 
As to whether The Smith Company had The Cayalier Cor¬ 
poration organized and whether it was not|a creature 
163 of The Smith Company, I would not express it that 
way. I would express it as a corporation! organized 
by Major Maddux and not by The Smith Company. I re¬ 
call that I testified yesterday that The Smith Company at 
some time began to acquire the underlying or Hilltop bonds. 
I did not have anything to do directly with the Requisition 


of those bonds by The Smith Company. 

As to whether I did have anything to do with the ac¬ 
quisition of those bonds by The Smith Company, either 
directly or indirectly, I did only as an officer of the com¬ 
pany, interested in the general policies and workings of 
the company. 

The officer of The Smith Company who had Ijo do with 
the acquisition of the Hilltop or underlying bonds was the 
Vice President in Charge of Sales. His name was Jack 
Dawes. I remember The Smith Company began to acquire 
the Hilltop or underlying bonds on or about the date of 
issuance, I think that v’as November 1. The fir^t and re¬ 
funding Cavalier mortgage is dated November 1, 1928, and 
it was on or about that date. I remember that they began 
to acquire them in October, 1928. I do not know the amount 
of Hilltop bonds that The Smith Company owned during 
the month of October, 1928. I do not know’ as ai fact that 
The Smith Company on or about October 8, 192^ began to 
buy or acquire by trading, for The Smith Company, the 
preferred stock or mortgage bonds secured on [buildings 
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other than the Cavalier, for the underlying or Hilltop 
bonds, and that, by the 8th of November, 1928, The Smith 
Company had acquired and then owned $357,200 of the 
Hilltop underlying bonds. I know they did trade bonds 
also for bonds. I did not examine the books of The 

164 Smith Company. As to whether The Smith Com¬ 
pany kept a book which was commonly called “Secur¬ 
ities Ledger”, I do not remember the names of the books. 

I testified yesterday that at some time there was a con¬ 
ference among the officers of The Smith Company, at which 
time the cancellation of the Hilltop bonds was discussed. I 
remember that. I testified that that conference occurred in 
the spring of 1929. My recollection is not at all clear as to 
the time when that conference was held. It is a fact that 
it was held in the spring of 1929, that is my best recollec¬ 
tion. It is rather difficult to state what mv recollection is 

•/ 

based upon. I am able to recall that it occurred in the 
spring of 1929 rather than in the month of November, 1928, 
because there were certain things that occurred in 1929 
that I carry in my memory. That is all I have to say about 
that. I do not know as a matter of fact that on the 15tli 
day of November, 1928 The F. H. Smith Company sur¬ 
rendered to the Columbia Trustee and Registrar Corpora¬ 
tion the Hilltop bonds in the amount of $357,200, which was 
then held and owned by The Smith Company; and that, at 
the time they turned in the Hilltop bonds those bonds were 
marked and stamped “Cancelled”. I do not know any¬ 
thing about that. I do not know whether that is so or not. 

As to whether when we had this conference in the offices 
of The Smith Company, as to which I testified, as a result 
of that conference, instructions were given by one of the 
officers of The Smith Company to some officer or employee 
to cancel the bonds that The Smith Company then had in 
its vault, well, the conference was held with refer- 

165 ence not only to the bonds in The Smith Company’s 
vaults, but the bonds that the trustee held. There 

was quite a lapse of time, and then the bonds had already 
been turned over to the trustee. I do not know as a matter 
of fact that the bonds had not been turned over to the trus¬ 
tee, and I do not think that the records will show otherwise. 

As to who cancelled the bonds pursuant to instructions 
that were given as a result of this conference, they were 
cancelled in the vault. I think Mr. Harmon and Mr. Wentz 
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participated in that. I do not know the amount} of bonds 
that were on hand at the time that order wasj given to 
cancel the bonds. I have no idea how many of the Hilltop 
Manor bonds were then held and owned by The Sijnith Com¬ 
pany in its vaults. I do not know whether it was this batch 
of bonds aggregating $337,200. Whether my recollection 
is at all clear as to what happened with respect to these 
bonds and the cancellation of them, it is clear about the 
conference, and that certain bonds were cancelled. 

My recollection is not at all clear about the bonds you 
are inquiring about, namely, the $300,000 Hilltop bonds. I 
do not remember them at all. The persons that} cancelled 
the bonds were Mr. Harmon and Mr. Wentz. Mj\ Harmon 
was an employee of the Columbia Trustee and I Registrar 
Corporation and Mr. Wentz was an employee of the Smith 
Company. 

I do not know that Mr. Harmon never cancelled any of 
these bonds at all. Nor do I know that when the bonds 
were turned over to Mr. Harmon as Assistant! Secretary 
of the Columbia Trustee and Registrar Compant that they 
had already been cancelled by The Smith Company. 
166 I do not know whether that is a fact or npt. 

As to whether I had anything to do with jthe prepa¬ 
ration of the literature which was circulated by The Smith 
Company in connection with the marketing of The Cavalier 
first and refunding mortgage bonds, I had to do with it 
only to the extent of supplying specific information that 
applied to this issue, such as a description of the build¬ 
ings, a description of the lands, and the amortization 
features. 

On or about the 1st day of November, 1928, The Smith 


Company did have an employee or official whp was gen¬ 
erally known as the advertising manager. On or about the 
first day of November, 1928, and from that time ion through 
the year 1929, Mr. Edward Fuegel was the advertising 
manager. I think he is in town now. He is with the Bi- 
Centennial Commission. 


Thereupon, there was handed to the witness) what pur¬ 
ported to be a photostatic copy of a circular or pamphlet 
issued by The Smith Company in connection with the 
marketing of the first and refunding mortgage bonds on 
The Cavalier, which is attached to the Answer of the Ameri¬ 
can Security & Trust Company, and after looking at it, the 
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witness testified, this appears to be a photostatic copy of 
a circular that was issued by The F. H. Smith Company in 
connection with the Cavalier issue. That is The Cavalier 
Apartment-Hotel there. I am sure that was prepared by 
Mr. Edward Fuegel, who was advertising manager of The 
F. H. Smith Company. As to whether I did have anything 
to do with giving him the data or the information upon 
which this was made up, well, generally, the information 
in a circular of this type is furnished by the obligor 

167 —t}ie facts and figures as contained in their letter 
is furnished by the obligor, and checked through the 

bond purchase department, in connection with the adver¬ 
tising department. 

I do know that this particular circular, before it was issued, 
was submitted to the counsel of the company for approval; 
all such circulars are submitted to counsel for approval. As 
to whether I do know who the counsel was to whom this par¬ 
ticular circular was submitted, the statements as to legal 
matters represent the opinion of Douglas, Obear & Douglas 
and William Warfield Ross, according to the circular. I as¬ 
sume it was submitted to them. This photostatic copy re¬ 
freshes my recollection that the gentlemen named were coun¬ 
sel for The F. H. Smith Company at the time this circular 
was gotten out, that is correct. 

Thereupon, the attention of the witness was called to a 
photostatic copy of another circular, attached to the Answer 
of the American Security & Trust Company in this case, 
marked “Exhibit No. 2” and witness was asked to look at 
that and to state if he recognized it as another circular that 
was gotten out by The F. H. Smith Company in connection 
with the marketing of the first and refunding bonds of The 
Cavalier and witness testified, 4 ‘ That is a photostatic copy of 
a circular issued by The Smith Company on The Cavalier 
Apartment-Hotel issue. ’ ’ I recognize it as such; and it was 
likewise prepared by Mr. Fuegel who was the advertising 
manager. Before it was issued and published, it was also 
submitted to counsel of The F. H. Smith Company for their 
approval. It states that it was approved by counsel. The 
F. H. Smith Company had the same counsel then, 

168 ihat is, Douglas, Obear & Douglas and William War- 
field Ross. 

Thereupon, the attention of the witness was called to the 
particular part of the circular which reads as follows: 
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“Description of issue: This first and refundingjmortgage 
bond issue, as the name implies, was utilized to refinance 
the property, it being necessary to retire the Underlying 
obligations within the refunding period. Until s4id obliga¬ 
tions are retired, the first and refunding mortgage bonds 
are subordinate to them. Bonds of this issue in excess of 
the amount of the obligation secured by the underlying liens 
are issued for sale at once. The remaining bonds of this 
issue, being equal in principal amount to the outstanding 
obligations secured by the underlying lien, were nqt released 
at once, but were deposited with the trustee nanjied in the 
first and refunding deed of trust, to be released dnly to re¬ 
tire the underlying obligations. Thus, the aggregate prin¬ 
cipal amount of first and refunding and underlying obliga¬ 
tions outstanding at any one time never exceeds Si,950,000. 

4 ‘ On July 26,1929, the outstanding underlying obligations, 
consisted of $556,000, principal amount of the first mortgage 
bonds, being a part of the original issue of $l,4d0,000. 

“Under the terms of the first and refunding deep of trust, 
the obligor covenants that on or before April 1, 1935, it will 
cause to be paid and satisfied all underlying bonds. The pur¬ 
pose of this issue is to retire prior mortgage indebtedness, 
provide long term financing for the property, and for other 
corporate purposes; the deed of trust seduring the 
169 issue calls for the reduction through serial maturities 
of $390,000, in the issue prior to the date of final ma¬ 
turity.” 

The attention of the witness was called particularly to 
the sentence which reads: “On July 26, 1929, the outstand¬ 
ing underlying obligations, consisted of $556,000, principal 
amount of the first mortgage bonds, being a part of! the origi¬ 
nal issue of $1,400,000.” Witness testified, “Thit applies 
to the Hilltop bonds”. ; 

The date of the circular about which the witness was in¬ 
terrogated was August 2,1929, as appears upon thje circular 
itself. ' j 

Thereupon, there was called to the attention of tlie witness 
another paper, and he was asked to look at it and say whether 
or not he recognized it as a copy of an advertisement which 
was run by The F. H. Smith Company in The Washington 
Post and in The Evening Star in this city on June 10, 1929, 
and the answer was that he did so recognize it. As whether 
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that was prepared by Mr. Fuegel, the advertising manager, I 
think the set-up was prepared by Mr. Fuegel. I do not know 
whether he wrote all of it or not, but the set-up was prepared 
by him. That was not approved by counsel of the company, 
Mr. Ross and Douglas, Obear & Douglas, before it was in¬ 
serted in the Washington papers. It was not approved by 
counsel mentioned, but was approved by Mr. Wilton Lam¬ 
bert. It was not approved by Mr. Wilton Lambert in addi¬ 
tion to Mr. Ross. The one I knew was Mr. Lambert. He did 
approve it, I know, as attorney for The F. H. Smith Com¬ 
pany. 

170 Thereupon, the copy of the advertisement which had 
been shown to the witness, was marked for identifica¬ 
tion “Defendant’s Exhibit No. 1”. 

Thereupon, there was called to the attention of the witness 
a portion of the copy of the advertisement in the Washington 
papers on June 10,1929, reading as follows: 

“Underlying mortgage. The lien on this property which 
underlies the first and refunding mortgage consisted origi¬ 
nally of $1,400,000 6% per cent first mortgage bonds dated 
April 1,1926, an equal principal amount of the first and re¬ 
funding mortgage bonds being held by the trustee under the 
first and refunding mortgage and released only as under¬ 
lying bonds are retired and cancelled. To date (June 7,1929) 
the amount of this underlying lien has been reduced by the 
refunding operation to $568,500, as $831,500 principal 
amount of the bonds secured by the underlying mortgage 
have been retired and cancelled. Under the terms of the 
first and refunding deed of trust, the obligor covenants that 
on or before April 1,1935, it will cause to be paid and satis¬ 
fied all underlying bonds.” 

Witness was asked if he had anything to do with the prep¬ 
aration of the data which was furnished to the advertising- 
manager, Mr. Fuegel, in the preparation of the part of it 
which had just been read, and witness answered generally 
we secured that data from the Columbia Trustee and Regis¬ 
trar Corporation, Mr. Harmon, and set it up and passed on it. 
But I say it was approved by Mr. Wilton J. Lambert acting 
as attorney for The F. H. Smith Company. He approved it 
as attorney. I suppose he was attorney for The Smith 

171 Company. I know Mr. Lambert approved it. I 
imagine that he was employed by The F. H. Smith 
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Company at that time. He was there in the office and ap¬ 
proved it. I do not know whether he ever received any fee 
for it. As one of the officers of The F. H. Smith Company 
I consulted with Mr. Lambert about it. I was consulting with 
him as an officer of The F. H. Smith Company, ancj I was seek¬ 
ing his advice as an officer of The Smith Company, and he 
approved it in that fashion. 

It is not a fact that this conference among the officers of 
The Smith Company, at which time they discussed the matter 
of cancellation of bonds, took place before any of the Hilltop 
bonds had been turned in to the trustee. That is not a fact. 

• i 

Thereupon, further to maintain the issue <jn his part 
joined, the plaintiff called as a witness H^nry Cabell 
Maddux, who, having been first duly sworn, testified as 
follows: 

Direct examination: 

My full name is Henry Cabell Maddux; residence, Sterling, 
Virginia; occupation, farmer. As President of Tjhe Cavalier 
Corporation, the defendant in this suit, I executed an an¬ 
swer. I have been President of The Cavalier Corporation 
since November 1st, 1928, I think. It was organized about 
that time. 

The Cavalier Corporation is the corporation which issued 
this $1,950,000 face amount of first and refunding mortgage 
bonds and executed a mortgage or deed of trust on real es¬ 
tate known as The Cavalier Apartment-Hotel, securing those 
bonds. I was President of The Cavalier Corporation at the 
time these bonds were issued and this mortgage was 
172 executed. I am familiar with the details oi: that trans¬ 
action, considering it was three years, fpur years— 
five years ago. 

Relating for what purpose that mortgage w^s executed 
and those bonds were issued, in my dealings with The 
F. H. Smith Company for this building, as I understood it, 
part of the consideration to me—to me personally, no¬ 
body but me alone—I gave to The Smith Company, as part 
of the purchase price, a first mortgage of $1,950,000, from 
which the underlying mortgage of about $1,400,000 was to 
be refunded. There was an agreement in writing entered 
into between me and The F. H. Smith Company. I do not 
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know where the contract is. There were so many docu¬ 
ments and books, and I have not had in the past two 
years any place in the world to keep them, and I do not 
know just where they are. They are probably in a barn or 
a stable some place. I have no idea where they are. There 
are so many of them. 

Thereupon, a book was shown to the witness and he testi¬ 
fied this is a minute book, corporate records of The Cavalier 
Corporation. This book contains the minutes of the meet¬ 
ings at which this transaction involved here—that is, the 
issuance of the refunding mortgage bonds—was considered 
and action taken thereon. 

Thereupon, witness referred to the minutes of the special 
meeting of the board of directors on October 29,1928. This 
book also contains minutes of the first meeting of the 
board of directors of The Cavalier Corporation held on 
October 27, 1928; it also contains the minutes of a special 
meeting of the stockholders of The Cavalier Corporation 
held on November 1, 1928. 

173 Thereupon, it was stipulated that the certificate of 
incorporation of The Cavalier Corporation was re¬ 
ceived of record in the recorder’s office, Newcastle, Dela¬ 
ware, October 27,1928. 

Thereupon, there was offered and received in evidence 
certified copies of the minutes of The Cavalier Corporation, 
marked “Plaintiff’s Exhibit No. 9”, containing: 

(a) Minutes of meeting of board of directors of The Cav¬ 
alier Corporation held October 27, 1928; 

(b) Minutes of special meeting of directors of said cor¬ 
poration held October 29, 1928; 

(c) Minutes of re-convened meeting of the board of di¬ 
rectors of said corporation held November 1, 1928; and, 

(d) Special meeting of stockholders of said corporation 
held November 1,1928. 

The foregoing minutes of meetings related to the acquisi¬ 
tion of the Hilltop Manor Apartment by The Cavalier Cor¬ 
poration and the authorization for the issuance of the first 
and refunding mortgage bonds by said corporation. Said 
exhibit is not incorporated in this statement of evidence be¬ 
cause it is not deemed material for the purpose of this ap¬ 
peal. 
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Witness resuming, testified: 

The minutes of the special meeting of the stockholders 
on November 1st state there were present H. |C. Maddux, 
L. R. Hawkins and L. Baker, constituting all of the stock¬ 
holders. As to whether I know what part of the stock was 
owned by each of these three persons, I know ijhat I owned 
all of the stock myself except what was necessary—I do not 
know the amount that is—necessary to qualify, what- 

174 ever that amount is. I owned all of the ^tock of The 
Cavalier Corporation for almost a year. As to what 

happened then, I just want to make it plain right now. I 
may not get another chance. Answering the iquestion, in 
the summer of 1929, with my properties, my o\^n properties • 
which I paid out everything I had to get, and which I be¬ 
lieved in, there was a great amount of money to be spent 
and had been spent for equipping, furnishing, et cetera, in 
which the income would not pay the interest tb The Smith 
Company on the bonds which I had to pay, and was forced 
to pay and to pay for the equipment. In othbr words, in 
the summer of 1929 it was very delicate for me, it was 
very precarious from a financial standpoint. J$o I got hold 
of Pitts, who was at Hot Springs, and began with White- 
ford, who was my attorney at that time—-Whiteford was at 
Greenbriar. I made a deal after two or three n^onths which 
it took altogether all dealings whereby I was tb get, for the 
purposes I have just stated, about $500,000 in money, a 
great many of my obligations to The Smith Cbmpany and 
other things that I needed and had to have tl|at they had 
taken possession of from me—on my own sap so, on my 
own agreement—and in return for that I was to organize, 
which I did, the Maddux Hotels, with one-hdlf the stock 
to me and one-half to The Smith Company for this $500,000 
and other considerations which I had given to tjhem and the 
considerations I had got, but I never got the j $500,000. I 
never got all of it, and thereafter, on or about the 10th of 
September, 1929, Maddux Hotels went into existence, but 
The Cavalier was never a creature of The Smith Company, 
nor was H. C. Maddux, and The Smith Company owned 
one-half of Maddux Hotels, and I owned one-half of 

175 it and still do. 

I owned all of the stock of The Cavalier Corpora¬ 
tion until September 10, 1929, I think it was. As to what I 
then did with the stock of The Cavalier Corporation, the 
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Maddux Hotels was a holding- company owning the stock 
of The Cavalier Corporation and a great many other com¬ 
panies of mine. 

As to whether I dealt with certain officers of The F. H. 
Smith Company in arranging for the issuance of the first 
and refunding mortgage bonds of The Cavalier issue, I 
had all of rpy dealings with the officers of The Smith Com¬ 
pany—with certain officers of The Smith Company. 

Thereupon, the witness was asked to state how it was 
that The Smith Company acquired immediately upon the 
issuance of first and refunding bonds $590,000 principal 
amount of said bonds, to which objection was made on the 
' ground that the consideration is shown bv the minutes of 
the meeting of October 29, 1928, which said minutes in part 
recite: 

“ Whereas, The Berkshire Corporation, of this City, has 
offered to sell to this corporation that real property in the 
District of Columbia, with the improvements thereon, 
known and distinguished as Lot 43 in Square 2688, im¬ 
proved by premises commonly known as The Cavalier 
Apartment Building, together with the personal property 
located therein, in consideration of this corporations assum¬ 
ing the entire indebtedness of The Berkshire Corporation 
to G-. Bryan Pitts, trustee, and to the holders of the first 
deed of trust, dated April 8, 1926, to secure a bond issue 
of $1,400,000 first mortgage 6%% gold bonds, and also as¬ 
suming certain stipulated debts and obligation of The Berk¬ 
shire Corporation amounting to approximately $590,- 
176 000.00 and in consideration of this corporation agree¬ 

ing to indemnify and save it harmless from any fur¬ 
ther liability thereon and with the understanding and agree¬ 
ment that there are no adjustments to be made between 
this corporation and The Berkshire Corporation of rents, 
interest, taxes, insurance, etc., in connection with the pur¬ 
chase of said property, and this corporation agreeing to 
assume all current operating bills for said property 

4 4 Resolved, that this corporation accept the offer of The 
Berkshire Corporation to sell the above described prop¬ 
erty, conimonly known as The Cavalier Apartment Build¬ 
ing, together with all personal property of any kind and 
nature owned by The Berkshire Corporation on the 
premises. 
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“Further resolved, that this corporation agrees to pay 
for the said property by assuming the entire Indebtedness 
of Edgar A. Merkle to G-. Bryan Pitts, Trusted, and to the 
holders of the first deed of trust, dated April 8, 1926, to 
secure a bond issue-of $1,400,000 first mortgage 6%% gold 
bonds, and also by assuming certain stipulated other debts 
and obligations of The Berkshire Corporation, amounting 
to approximately $590,000.00 and by agreeing jto save The 
Berkshire Corporation harmless from any further liability 
thereon, and with the understanding and agrbement that 
there are no adjustments to! be made between this corpora¬ 
tion and The Berkshire Corporation of rents, interest, 
taxes, insurance, etc., in connection with the purchase of 
said property, and this corporation agrees tc\ assume all 
current operating bills for said property.’’ 

Witness resuming, testified: 

I know that there was a refunding operation in- 
177 volved in connection with this first ana refunding 
mortgage; and that under the terms of the first and 
refunding mortgage the refunding trustee was to hold the 
$1,360,000 of refunding bonds unissued and tp issue and 
deliver only as The Cavalier Corporation exchanged un¬ 
derlying first mortgage bonds with the trustbe. I recall 
that as a part of the mortgage. 

I did have an understanding with the F. H. Smith Com¬ 
pany as to how that refunding operation was to be carried 
out. I think that understanding was in writing. I do not 
know where any such writing is. It has been five years 
ago and I have not had the paper unless you have got it. 
I have not that writing. 

Stating what the understanding was, as I Ipad no ma¬ 
chinery, no means for refunding a bond issue,} I made an 
agreement with the officers of The Smith Compajny whereby 
they would refund this underlying mortgage with the pro¬ 
ceeds of the first and refunding mortgage that t had given 
to The Smith Company as part of the purchase for the 
building. From time to time I checked up with them as 
to the progress, as to how it was going, and if I remember 
correctly, it had to be completed, and I believed it would 
at that time, by I think it was in the spring of 1935. But 
things happened and it never was finished. |The Smith 
Company did begin that undertaking to carry |out the re- 
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funding operation. I have known in recent months that 
the $882,000 par value of the Hilltop Manor underlying 
first mortgage bonds held by the first and refunding mort¬ 
gage trustee are marked with perforation spelling the 
word “Cancelled”. 

As to when I did first learn that these bonds had 

178 been so marked, may I ask a question to try to place 
it? I cannot remember unless I can remember when 

I went to Philadelphia. It was three or four months from 
the time I went to Philadelphia. I think that was last 
summer. I should say eighteen months ago. That is purely 
from memory. 

As to whether The Cavalier Corporation did authorize 
The F. H. Smith Company or anyone else to mark any of 
these underlying mortgage bonds “Cancelled”, I never 
even knew thev were cancelled. I was President of The 
Cavalier Corporation. There was nobody that had any au¬ 
thority except me in The Cavalier Corporation to direct 
that those bonds be marked “Cancelled”. 

Assuming that the first and refunding mortgage pro¬ 
vided that the underlying first mortgage bonds deposited 
with the refunding trustee should be held as additional 
security for the first and refunding mortgage bonds until 
The Cavalier Corporation had arranged for the release, 
discharge and satisfaction of the underlying first mortgage 
bonds, as to whether or not that had been done, it has not 
been done so far as I know. 

Upon cross-examination the witness further testified: 
Cross-examination: 

Assuming that it appears from the minute book of The 
Cavalier Corporation that that corporation was organized 
by the filing of its certificates in the State of Delaware on 
October 27, 1928, as to whether I recall that, I do not re¬ 
member the date. I caused this corporation to be organ¬ 
ized. I probably paid for the fees and the costs of 

179 its incorporation. I do not know that The F. H. 
Smith Company did that. If they did it was charged 

to me and I paid them eventually. I have had a good many 
other dealings with The F. H. Smith Company before this 
Cavalier transaction. I have been associated with them 
only in buying apartment houses and hotels that they had 
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built in places other than Washington; that I have bought 
from The Smith Company or from their subsidiaries, which 
were The Smith Company, a total I think of about eight 
properties. In acquiring those properties I probably took 
title in some of them individually first, and the corpora¬ 
tion was immediately organized by me. I woiild say that 
The Smith Company in each of those cases did not pay for 
the cost of incorporating those companies. 1 do not re¬ 
member myself—I do not know whether I paid from them 
or not. There were 19 companies that I had bought alto¬ 
gether. I had absolutely nothing to do with tljie paying of 
them. They were paid into the office of The F- H. Smith 
Company, but finally they were charged to mej or the com¬ 
pany, and undoubtedly it was paid back to The Smith Com¬ 
pany. They never paid anything that they could help pay¬ 
ing. I am telling you the facts which I know! As to the 
individual payment of that particular one or any other, I 
could not remember five years. 

Q. Let us get back to this particular case. W^hat did The 
Cavalier Corporation give as consideration flor the pur¬ 
chase of this apartment house other than the assumption 
of the obligation which was incorporated into the mort¬ 
gage debt? 

Mr. Boss: One moment. It is right there in the minutes, 
as Mr. Hoover previously pointed out. 

The Court: Yes. The minutes speak for themselves. 

1 

A. It is in there, sir. 

Mr. Hoover: I know it is in the minutes, bijt I am ask¬ 
ing if they gave anything else other than wh^t is stated 
in the minutes. 

The Court: You may ask that. 

The Witness: I would say not, sir. 

Calling attention of witness to minutes of meet- 
180 ing of October 29, 1928, setting forth what tran¬ 
spired at the meeting of the board of directors on 
that date, which minutes referred to the obligation of The 
Berkshire Corporation in the sum of $590,000, which was 
to be assumed by The Cavalier, witness testified: I do not 
know. That does not mean that the Berkshire owed us any 
$590,000. As to whether it means that the Berkshire owed 
apparently somebody $590,000, it was probably claimed or 
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represented to me that the Berkshire owed The Smith Com¬ 
pany $590,000. That is what I assume. That is what I 
think is the fact that I now think as a matter of fact the 
Berkshire and The Smith Company were one and the same. 

As to whether I now find that the Berkshire was a “crea¬ 
ture” of The Smith Company, I do not know what you 
mean bv the word “creature”. The Berkshire was a sub- 

V 

sidiary undoubtedly, and owned and directed and done 
everything by The F. H. Smith Company. Undoubtedly 
I did know that at the time I was dealing for the acquisi¬ 
tion of the apartment house by The Cavalier Corporation. 
In one or two of the earlier ones I vras foolish enough not 
to know. I said I dealt with certain officers of The Smith 
Company in connection with this transaction. They were 
always thb same officers. There -were three of them. One 
was Mr. G. Bryan Pitts, one was Mr. Samuel J. Henry and 
one was Governor Crisinger, I do not know~ his initials. 
Under thi$ mortgage of the Cavalier, I personally guaran¬ 
teed paynlent of the bonds secured by that mortgage. Un¬ 
fortunately I did. I had to do it or I could not get the 
building. I thought it was all right at the time, but of 
course I was foolish. I was not paid anything for 
181 doing that. I got the building for giving that mort¬ 
gage, and they would not take the mortgage unless 
I personally endorsed it. Why, I do not know. 

Thereupon, the attention of the witness was called to the 
meeting pf the board of directors of The Cavalier Corpora¬ 
tion on November 3, 1928, which minutes recited that the 
directors present were Mr. H. C. Maddux, Mr. L. R. Haw¬ 
kins and L. Baker, and there was read from the minutes 
as follows (reading): 

“Whereas, in appreciation of personal services of Major 
H. C. Maddux in organizing and promoting the Cavalier 
Corporation and personally guaranteeing the mortgage, 
etc., be it resolved that the sum of $15,000 be set aside from 
the income of the Cavalier Corporation to be paid to him 
for thesb services, and in addition a sum of $1,000 a month 
be allowed him for his duties as president and director of 
the activities of this corporation.” 

Witness testified: I remember that verv well. As to 

j m ** 

whether I did get that money, well, it was my company, and 
if it were paid to me I was paying it to myself, but as a 
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matter of fact, out of the salary that I was slupposed to 
receive from myself, from my own company, | to me, my 
recollection is—I cannot give the exact figure^, they are 
probably somewhere close to fifty thousand ! dollars or 
thirty-some thousand dollars that they owe me for salary, 
which I never received, for this particular itemj which was 
put in the minutes and for money that I personally raised 
and borrowed to put the furniture and equipment into The 
Cavalier Corporation. Now, I am not certain if that 

182 is thirty thousand or if it is fifty thousand or if it 
is eighty thousand, but there was a great many thou¬ 
sands of dollars, some of which is represented^ by money 
that I had before I ever heard of The Smith Cojnpany and 
by money that I was able to get or to borro^ from my 
family or from my people. 

At the time that The Cavalier Corporation wai organized 
as to whether I did have any conference with Air. Pitts of 
The Smith Company with reference to the organization of 
The Cavalier Corporation before the articles of j incorpora¬ 
tion were filed in the State of Delaware in regafd to creat¬ 
ing such a corporation or having it organized, J may have 
mentioned that to him, but as far as getting ^ny advice 
from him or asking his opinion and about minute books or 
corporation records or books, I never did. 

As to when I did first take up with Pitts or apy officer of 
The Smith Company the question of The Cavalier Corpora¬ 
tion acquiring the Hilltop buildings, I would $ay it was 
either in the latter part of September or early in October 
of 1928, and I am not sure that I took it up witl^ them first 
or whether they got me first. I do not know which one 
made the advances. 

As to whether they did come after me and did want to 
have this corporation organized to take up this property so 
that they could refinance it, that was not mentioned origi¬ 
nally. I can tell you from memory as best I knorw how, ex¬ 
actly the conversations I had—in general, if the Court 
wants to know it. 

It was something over 18 months ago thjat I first 
learned that this $882,000 of Hilltop bonds now ield by the 
Successor Trustee, the plaintiff in this case, had been 

183 cancelled. I do not knovr exactly when that was 
done. I think I testified to that. As to when did The 

Cavalier Corporation cease to function, so far as I was con- 
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cerned I think it, I turned it over to the American Security 
& Trust Company in September or—September 25, I think 
of 1930, and I operated it, I believe, for the American Se¬ 
curity & Trust until February 1st, I think, of 1931. That 
is my recollection; and during that time I never knew any¬ 
thing about what had happened to this $882,000 of Hill¬ 
top bonds. I never made any inquiry about it. It just 

never entered mv head. As to whether I was concerned 

•/ 

with it one wav or another, I was concerned with the amount 

v 7 

which was in the possession of the trustee. I never per¬ 
sonally examined them. I took the trustee’s word for the 
number which was there, but I consulted with whoever was 
the custodian as to how fast thev were refunded. In other 
words, thev would give me a statement at various times of 

7 V O 

just how many were left out in the hands of the public, and 
I was concerned with the ultimate release of the mortgage 
and the securing of all of the underlying bonds. But I 
never suspected—I suspect now—that those bonds were 
not all right; that is, that they were being properly taken 
care of. 

I did see this statement which appeared in The Wash¬ 
ington Post and The Evening Star of this City of June 10, 
1929. That is the advertisement which has been marked 
here for identification in this case. I saw it. 

As to what sort of instructions did I give to the Colum¬ 
bia Trustee and Registrar Corporation as authority for 
that company to deliver to anybody the Cavalier 
184 bonds, I instructed The Smith Company, which the 
Columbia Trustee and Registrar Corporation was a 
part of, it was a subsidiary of The Smith Company—I in¬ 
structed, in accordance with the terms of the deed of trust, 
as I understood it, that when they received, when the trus¬ 
tees received a bond of the underlying issue, thev were to 
deliver to The F. H. Smith Company a corresponding 
amount in figures of bonds of the first and refunding issue 
to The Smith Company. I do not know that I gave that 
authority in writing. Probably not, I do not remember. I 
am now familiar with the provision of the mortgage that 
the trustee is authorized to issue the Cavalier bonds upon 
surrender to the trustee of the Hilltop bonds, either can¬ 
celled or uncancelled. Unfortunately I was not very 
familiar with the mortgage at that time. I did not know 
much about its terms; and I did not know of my own 
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knowledge just what happened in regard to the delivery of 
Hilltop bonds to the trustee, except that I knpw a great 
many of them were delivered. I knew that because of the 
fact that from time to time I got reports from the trustee 
that a certain number of bonds of the Cavalier had been de¬ 
livered. That is exactly how I knew it, and th^ only way 
I did know it. 

• 

Thereupon, further to maintain the issue ojn his part 
joined, the plaintiff called as a witness Charles jM. Wentz, 
who, having been first duly sworn, testified as fallows: 

Direct examination: 

My full name is Charles M. Wentz; residence pharlottes- 
ville, Virginia; occupation, in the music business 
185 right now. In the early part of 1929 I was with The 
F. H. Smith Company. I went with themj in the fall 
of 1926. I left them the first day of November^ 1931. 

In the first part of the year 1929, in connection with my 
employment by The Smith Company, I was in charge of 
the bonds in the vault. By that I mean I had custody of 
the bonds and securities there of The F. H. Smith Com¬ 
pany. I did keep records in connection with those bonds. I 
recall an issue of bonds which was sold by The pj. H. Smith 
Company called the Hilltop Manor First Mortgage Bonds. 
I also recall an issue of The Cavalier First and Refunding 
Mortgage Bonds sold by The F. H. Smith Company. 

I recall a refunding operation which was provided for 
by the first and refunding mortgage, wherein the first and 
refunding mortgage trustee, the Columbia Trustee and 
Registrar Corporation, held bonds of the first afid refund¬ 
ing issue and exchanged them for bonds of t!he Hilltop 
Manor first mortgage underlying issue. I recall that the 
transaction relating to the exchange by The Smith Com¬ 
pany of the first and refunding mortgage bonds and the 
first mortgage bonds, was in the early part of 4929, about 
April, I think. That is, I mean when they begafi exchang¬ 
ing first mortgage bonds for refunding mortgage bonds, 
it was some time during the month of April. 

Having in mind that the first and refunding mortgage is 
dated November 1, 1928, as to whether I know when the 
first of the first mortgage bonds were delivered to the re¬ 
funding trustee and they received in exchange tfie refund- 


186 WASH. LOAN AND TRUST CO., TRUSTEE, &C., VS. 

ing mortgage bonds, it was, as I remember, some time in 
the first part—it was some time in the first part of 

186 1929, before the exchange was made, as I remember. 
It was before any exchanges were made. That I 

know of. I recall that The Smith Company had in its 
vaults first mortgage underlying bonds in November, 1928. 
I mean the Hilltop bonds. They did not exchange any of 
them that I remember of before April. There were some 
turned over to the Columbia Trustee in the first part of 
1929, but I do not remember the exact month. I recall the 
fact that certain of the Hilltop Manor first mortgage bonds 
were marked with perforations spelling the word “Can¬ 
celled”. I did have something to do with that. I helped 
to cancel the bonds. I did receive instructions from my 
superior officers in The Smith Company with respect to 
marking these bonds “Cancelled”. I received a memo¬ 
randum and a telephone call from my superior officer, Mr. 
Edwards. I do not know where that memorandum is. I 
have looked for it. The instructions were to—at that time 
the first mortgage bonds, that is, the Hilltop bonds were in 
the hands of the trustee, and had not been cancelled, and I 
was ordered to get those bonds and cancel all of them, and 
to return them back over to the trustee again. As to 
whether there were anv instructions with reference to the 
Hilltop Manor bonds which might come in in the future, all 
of those were to be cancelled as they came in from that time 
on. There was a statement included in my instructions as 
to the reason for marking these bonds “Cancelled”. It 
was, so that in case any of these bonds might at any time 
get into the hands of the persons or the public, that they 
would not be negotiable. There was not any other reason 
that was stated to me by any of my superior officers. At 
the time that order vras originally issued the first 

187 and refunding mortgage trustee had on hand bonds 
of the Hilltop Manor issue. Mr. Harmon was in 

charge of the work of the trustee, the Columbia Trustee 
and Registrar Corporation. He did have something to do 
with the marking of these bonds “Cancelled”. He helped 
me. 

Detailing the transactions involved, as I know it, of the 
Hilltop Manor first mortgage bonds coming in to The Smith 
Company and being exchanged for a refunding mortgage 
bond, a bond of the first mortgage issue, the Hilltop would 
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come in to the security cage upstairs, come in for exchange. 
A notation of that bond would be made and wou|d be sent 
to the vault and I would check it and return thp slip that 
came down with it, and would notify Mr. Harmon that I 
had either this one bond or a group of bonds to be ex¬ 
changed for the first and refunding issue, which was the 
Cavalier, and Mr. Harmon would come down there and I 
would cancel the first mortgage bonds and turn £hem over 
to him in exchange for an equal amount of th^ first and 
refunding issue. After those were gotten, I mhde a note 
of them; that is, the number, the maturity, and so forth, 
and these were returned to the security cage fo|r disposal 
there. 

As to what became of those first and refunding! mortgage 

bonds sent to the security cage, well, they wer£ sent out 

either by mail or however they might be sent. I tnean sold 

to the public. Bonds of other issues except thp Cavalier 

and the Hilltop were involved in these instructipns to me 

with reference to the cancellation. There were abound four 

or five other issues. As to whether I can nam£ them or 

not, there was the Law and Finance. Th^t was on 

188 a building in Pittsburgh; and the Fifth [Avenue, I 

do not remember in what city that was located. I 

" | 

know there were several others. The Cleveland Hall. 

Thev were all handled in the same wav as the Cavalier and 
•/ •> 

the Hilltop. They involved refunding operations of a 
similar nature. 

Thereupon, on cross-examination the witness further 
testified as follows: 

Cross-examination: 

I went to work for The Smith Company in the fall of 
1926 and I was not then the vault custodian. I became 
custodian of the vault in the first part of 1928. 'fhat vault 
was located in the basement of the Smith Building, 815 
15th St., N. W. It was the vault in which The Sjnith Com¬ 
pany kept their assets which were owned by that company. 

As to whether I know as a matter of fact that The Smith 
Company in the early part of October, 1928, began to pur¬ 
chase or acquire the Hilltop bonds, I am not familiar with 
that. I know there were quite a few Hilltop bonds on hand 
down there. As to how The Smith Company gi)t them, I 
do not know. I know nothing about that end of it. 
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I do not know that about the 8th day of November, 1928, 
The Smith Company had in its vaults about $357,200 of 
the Hilltop bonds. As I say, I know there were Hilltop 
bonds in the basement but as to how many there might 
have been or the amounts, I am not familiar with. I do 
not know. I mean I cannot remember. I have no record 
of it. 

I did have charge of the taking of the Hilltop bonds out 
of the vault and turning them over to the trustee under 
the Cavalier first and refunding mortgage, from the 

189 time that the exchange began. I cannot remember 
the exact date when they first began to exchange the 

Hilltop bonds for the Cavalier first and refunding mort¬ 
gage bonds. As clearly as I can remember, it was in the 
early part of 1929. 

As to whether it is not a fact that I delivered to the 
Columbia Trustee and Registrar Corporation, the trustee 
under the Cavalier first and refunding mortgage $357,200 
of the Hilltop bonds on November 15, 1928, and received 
in exchange for them the first and refunding Cavalier mort¬ 
gage bonds, I cannot answer that question, because as I 
say I do not remember the exact dates. I know there was 
a bulk exchange made. As to the date I am not familiar 
with that. 

As to whether it is then correct to say that I do not know 
whether the first exchange was made on November 15th, 
or whether it was made in January, 1929, I cannot define 
the date. I am not positive on that. And I am not positive 
when this conference was had as to the cancellation of the 
bonds. I know that occurred so far as cancelling the bonds, 
some time in April, 1929. I do not know that the $357,200 
of bonds that were turned in to the trustee on November 
15, 1928 had been cancelled before they were turned in. 
The bonds that I turned over to the Columbia Trustee and 
Registrar Company were not cancelled, the bulk of them. 
I did keep a record of the bonds of the Hilltop which I 
cancelled. I had a book record of it. It was a permanent 
book record. It was a large ledger. I had it full of these 
issues. I have not seen that recently. I do not know where 
it is. I have not had any familiarity with the books of 
The Smith Company or the books of the Columbia 

190 Trustee and Registrar Corporation recently; that 
is, in the past two or three years. I have had no 
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occasion. I have testified in other cases concerning other 
bonds. As to whether in that connection I did look up 
any of these books, either the record that I kept of the 
bonds that were cancelled, or any other books of The Smith 
Company, the record I had was disposed of in kome man¬ 
ner. I have never been able to find them. I have tried to 
find them but could not. 

As to whether I did cancel all of the Hilltop bonds for 
The Smith Company, after the order was given I did, yes, 
sir, from that time on. Before that Mr. Harmon and I 
both cancelled them, because there was such a large amount 
of them. At the time that I say Mr. Harmon cancelled 
the bonds the position he occupied was representing the 
Columbia Trustee and Registrar Corporation. I do not 
remember when he became an officer of that company. It 
was after he became an officer of the Columbia Trustee 
and Registrar Corporation that I say he and J together 
cancelled some of the bonds. I am positive of ihat. The 
bonds that we cancelled were cancelled right there in the 
vault of The F. H. Smith Company. They had a |cancelling 
machine there; and these bonds were folded—|he folded 
bond was passed through the machine and stamped. I re¬ 
call that I testified on direct examination that there were 
several bonds of the Hilltop issue, which I got from the 
trustee and cancelled and then turned back to tlje trustee. 
Such a thing as that did happen. I got those bqnds from 
Mr. Harmon, acting for the Columbia Trustee a|nd Regis¬ 
trar Corporation. I am positive of that. There !was quite 
a bulk of bonds but I do not remember the exact 
191 amount. I do not know how many. ThaJ; transac¬ 
tion took place, as I told you a while ago; in April 
some time, as clearly as I can remember; and Mr|. Harmon 
was then an officer of the Columbia Trustee and Registrar 
Company. At the time this order was given to njie for the 
cancellation of the bonds by the officer of The Sijiith Com¬ 
pany, the particular officer who gave the orderd was Mr. 
John H. Edwards, Jr. He was then a Vice President of 
The Smith Company. He did not say anything to me about 
having consulted the counsel of The Smith Company about 
that. He did not mention the fact that The Su^ith Com¬ 
pany’s counsel had been consulted as to that. j 

Thereupon, upon redirect examination the witjness fur¬ 
ther testified: 
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Redirect examination : 

These records I mentioned as having been disposed of so 
as no longer available to me, were not available to me when 
I testified in similar cases in Philadelphia; they were not 
available to me in the case relating to the Buffalo issue. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff called as a witness, William J. Harmon, 
who having been duly sworn, testified as follows: 

Direct examination: 

My full name is William B. Harmon; residence, 1432 S 
St., S. E.; (Occupation, accountant. 

During the first part of the year 1929 I was employed 
by the Columbia Trustee and Registrar Corporation. I 
entered that employment January 2, 1929, and I had 
192 just previously been employed with The F. H. Smith 
Company. I entered the employ of The F. H. Smith 
Company on March 15, 1926, and left the employ of the 
Columbia Trustee and Registrar Corporation approxi¬ 
mately August, 1930. 

During the year 1928 I was an auditor for The F. H. 
Smith Company. I did have something to do with the 
keeping of the books. I made some entries and supervised 
other entries. I am familiar with the books and records 
of The Smith Company during the year 1928. I was an 
officer of the Columbia Trustee and Registrar Corpora¬ 
tion, Assistant Secretary-Treasurer from January 2, 1929 
until I severed my connection with that company in Au¬ 
gust of 1930. 

My duties with the Columbia Trustee and Registrar 
Company were that I handled all the business done by 
those corporations, supervised all the transactions they 
made. I kept the books, all of them. That corporation 
had numerous bonds in its possession. I had custody of 
those bonds from January 2, 1929 until, I think it was in 
July of 1930. I do not remember the exact date. No one 
else connected with the corporation had custody of their 
bonds at any time. 

In connection with my employment by the Columbia 
Trustee and Registrar Company I became familiar with 
an issue of bonds known as the Cavalier first and refund¬ 
ing mortgage. I recall that it was a refunding operation 
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which involved refunding outstanding bonds |of an issue 
of first mortgage bonds known as Hilltop Mpnor, which 
was secured on the same property as the refunding mort¬ 
gage. In connection with that refunding Operation I 
handled the Columbia Trustee end of it. I kept books on 
that operation. 

193 Thereupon, a book was handed the witness and he 
was asked if he could identify it and testified that it 

was the general ledger of the Columbia Trustee and Reg¬ 
istrar Company, and that it recorded transactions in con¬ 
nection with this refunding operation. 

The witness was asked to point out the ledger sheets 
which record the refunding transactions or pprt of them 
and testified, well, this account headed “Hilltop Manor 
Bonds, First Mortgage” indicates a daily balance of under¬ 
lying first mortgage bonds held by the Columbia Trustee 
under the mortgage—under the first and refunding mort¬ 
gage. They obtained those bonds from F. H. Smith Com¬ 
pany, all of them. 

As to whether this book shows completely all of the Hill¬ 
top Manor bonds which were received under thk refunding 
operation of the Columbia Trustee and Registrar Company, 
well, that book was discontinued. That is, there are no 
entries in the book subsequent to December, 1929. These 
entries in this book were discontinued on December 31, 
1929, due to the fact that the books were in the custody of 
the Department of Justice. I do have records showing 
subsequent transactions that may have taken plice. I have 
a personal record here. This is merely a record that I 
kept of daily transactions for my own personal informa¬ 
tion, which indicates each daily transaction, aid the bal¬ 
ances in each account as they were affected. Op that I can 
testify accurately as to any subsequent transactions in the 
refunding operation. The last entry in the Hilltop Manor 
account, these ledger sheets, is November 16, 1929, and 
shows that at that time the Columbia Trustee and Registrar 
Corporation had on hand $868,000 par value of Hill- 

194 top Manor bonds. That is correct. 

Thereupon, the plaintiff to sustain th^ issues on 
his part joined, offered and there was duly received in evi¬ 
dence, three ledger sheets of the Columbia Trustee and 
Registrar Corporation, marked “Plaintiff’s Exhibit No. 

14—6259a 
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10”, showing transactions in Hilltop Manor Apartment 
bonds, received in exchange for Cavalier Corporation bonds. 
The first entry on the ledger sheet dated November 15, 

1928, exchange for Cavalier bonds $357,200 and entries 
of similar character to and including November 16, 1929, 
showing a total of $868,000 Hilltop Manor bonds held by 
Columbia Trustee and Registrar Corporation. 

Thereupon, there was offered and received in evidence 
three ledger sheets of the Columbia Trustee and Registrar 
Corporation showing the transactions in Cavalier Apart¬ 
ment bonds. The first entry dated November 1,1928, show¬ 
ing debit balance of Cavalier bonds in the sum of $1,950,- 
000. Also entry November 1 re-delivered $590,000 of bonds. 
November 15, 1928, exchange for Hilltop Manor bonds 
$357,200 and entries of like character showing exchange of 
Cavalier bonds for Hilltop bonds, last entry on the ledger 
dated November 16,1929, showing debit balance of Cavalier 
bonds in the sum of $488,500. 

Thereupon, the witness resuming, testified: 

As to what additional receipts of Hilltop bonds there 
were, on January 15th, 1930, there were ten $100 Hilltop 
Manor bonds exchanged for 1 two $500 bonds par value, or a 
thousand dollars of the Cavalier; and on April 3 of 1930, 
$9,500 worth of Hilltop Manor bonds were exchanged for 
$9,500 worth of Cavalier bonds, and subsequent to that, on 
April 3, The F. H. Smith Company, as depositary under the 
issue delivered to me $3,500 par value of Hilltop 
195 Manor bonds, which liquid- a charge which I had in 
my books against their account. That brings the 
total of bonds from $868,000, as shown by the ledger, to 
$882,000 worth of Hilltop Manor bonds on hand. I know 
of my own knowledge that that is the amount of Hilltop 
Manor underlying mortgage bonds delivered to the Colum¬ 
bia Trustee and Registrar Corporation by The F. H. Smith 
Company. That is the aggregate; and The F. H. Smith 
Company did receive in exchange therefor $882,000 par 
value of the Cavalier first and refunding mortgage bonds. 
The ledger sheet showing a balance of $488,500 of the 
Cavalier refunding mortgage bonds on hand November 16, 

1929, combined with my other records show a total of $478,- 
000 par value of Cavalier issue which should still be held by 
the first and refunding mortgage trustee, so far as my rec- 
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ords show. That is correct. I delivered possession of the 
$882,000 Hilltop Manor bonds and $478,000 Cavalier re¬ 
funding mortgage bonds to the National Savings & Trust 
Company, which had been appointed as substitute trustee. 

The other officers of the Columbia Trustee aiid Registrar 
Company were Mr. Samuel J. Henry, President; Mr. C. O. 
Annadale, Vice President; and Mr. Gerald R. Trimble, 
Secretary-Treasurer. 

I did not have anything to do with the affair^ of the Co¬ 
lumbia Trustee and Registrar Corporation until I became 
Assistant Secretary-Treasurer on January 2, 1929, except 
that in December of 1928, in anticipation of taking over 
the duties of that office, I made an audit of their securities. 
That was my only connection. It was within the last couple 
weeks of December. 

196 It was some time in December, 1928, that I first 
received from The F. H. Smith Compajuy the first 
mortgage bonds of the Hilltop Manor. Explaining how I 
happened to receive those bonds in December, 1928, when I 
did not become an officer of the Columbia Trustee and Reg¬ 
istrar Corporation until January 2, 1929, well[ I knew in 
December, 1928, that I was going to be charged with the 
affairs of the corporation, and I would not undertake the 
responsibility for them until I had made a coihplete audit 
of all their securities. So I started, along about} the middle 
of the month, to check into their accounts and securities and 
endeavored to bring them into balance in orde'r to give a 
proper receipt for them. None of these Hilltop Manor 
bonds received by me in December, 1928, w$re marked 
4 4 Cancelled 

Thereupon, witness was shown ledger sheets of the Co¬ 
lumbia Trustee and Registrar Corporation, wjiich are in 
evidence, headed 44 Hilltop Manor Apartment BCnds”, and 
his attention was called to an item of January 58, 1929, of 
$643,800, and asked to state what that represented. An¬ 
swered, that represents the total value of the Hilltop Manor 
bonds received by the Columbia Trustee and Registrar Cor¬ 
poration up to and including that date. They Vere in my 
custody and possession at that time, as an officer of the 
Columbia Trustee and Registrar Corporation! On that 
date none of those bonds were marked 4 4 Cancelled 9 I 
know that $882,000 par value of Hilltop Manor bonds in 
the possession of the first and refunding mortgage trustee 
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are perforated with letters spelling the word “Cancelled”. 
As to whether I did have anything to do with those bonds 
so marked, I was there while they were marked, and 

197 I may have had something, some little to do with 
them, I may have passed them to—I was there at the 

time the bonds were cancelled, but I do not recall now but 
I may have helped. I recall the circumstances under which 
they were marked “Cancelled”. 

Relating the circumstances, some time early in 1929, in 
the spring of that year, we were having a considerable 
volume of underlying bonds coming into our hands, and 
there was a conference held in Mr. Henry’s office, and dur¬ 
ing that conference the subject came up as to the liability 
of the companies in event these bonds should ever get back 
into the hands of the public, and in order to eliminate any 
chance of that it was decided that these bonds should be 
marked with the word “Cancelled”, run them through the 
regular machine, so that it would be noticed that they had 
been turned into the trustee in case they ever went into the 
hands of the public. 

I agreed to that. The others present at that time were 
Mr. Magruder, Mr. Trimble, Mr. Edwards, Mr. Henry, that 
is all I can remember now. At that conference no reason 
was stated for marking these bonds “Cancelled” other than 
that I have just described. In agreeing to it as an officer 
of the Columbia Trustee and Registrar Corporation, I did 
not have any other idea in mind. Attention of the witness 
was called to Article IX, Section 9 of the first and refunding 
mortgage deed of trust and particularly to the provision 
“All bonds secured by the underlying mortgage and re¬ 
ceived by or deposited with the trustee under the terms of 
Section 2 of Article I, shall be held by the trustee subject to 
the terms and provisions hereof as additional security for 
the bonds hereby secured until such time as the corn- 

198 pany”—meaning the Cavalier Corporation—“shall 
arrange for the release, satisfaction and discharge 

of the underlying mortgage.” And witness was asked 
whether there was any reference made to that provision of 
the refunding mortgage in these discussions at the con¬ 
ference and answered there was not. I did not have that 
provision in mind at the time I agreed to the cancellation. 

The attention of the witness was called to the Hilltop 
Manor deed of trust, the underlying deed of trust, to the 
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provisions contained in Sections 4, 5 and 6 if Article II 
that any or all of the bonds of the Hilltop isbue might be 
redeemed and prepaid at any time prior to any interest 
date, and so forth. And he testified, I am familiar with 
that provision. 

Thereupon, the attention of the witness vfas called to 
Section 6, which provides that such bonds shall cease to be 
entitled to any benefit under the lien of this deed of trust, 
and so forth, and was asked did he know of his own knowl¬ 
edge that any of the Hilltop Manor issue was So redeemed, 
and answered there were $40,000 par value redeemed under 
those provisions. I am referring to the $ 40,000 which 
matured prior to that date. They were not redeemed. No 
bonds were redeemed under the terms of thosb provisions. 
I would know if there had been. As to how I| would know 
it, it was customary in any transaction which affected either 
one of the mortgages under these refunding issues that 
both trustees know the situation concerning jthe transac¬ 
tion, and they would have come to me and h^ve given me 
a list as well as the call notice had any of thesb bonds been 
redeemed prior to maturity. There were some bonds re¬ 
deemed prior to this, having no relation to those; 
199 and my records show that in each case. They show 
none were redeemed in the case of the Hilltop, that 
is right. 

Thereupon, upon cross-examination the wiljness further 
testified: 

Cross-examination: 

I became connected with The F. H. Smith Company on 
March 15, 1926. In the year 1928 I was an auditor with 
that company. As auditor I supervised the operation of 
the branch offices. I assisted in the supervision of the 
keeping of the home office records; that is, The F. H. Smith 
Company general accounts, and occasionally! during the 
rush periods I would make entries myself. I did have 
something to do with keeping the books, which is commonly 
known as the Securities Ledgers of The F. H. Smith Com¬ 
pany, the ledger in which the securities were ehtered. They 
were entered in the general books of The Smith Company. I 
was so employed in 1928 and I became an <j>fficer of the 
Columbia Trustee and Registrar Company on January 2, 
1929. 
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In the course of my direct examination I was shown this 
book, which is the ledger of the Columbia Trustee and 
Registrar Corporation; and my attention was called to the 
ledger account covering the Hilltop Manor Apartment 
bonds and also the Cavalier Apartment bonds. The hand¬ 
writing in the ledger in the account of the Hilltop Manor 
bonds is in my handwriting. The first entry is November 
15, 1928 “Exchange for Cavalier Bonds $357,200;” that 
is correct. Whether I did have to do with the making of 
that entry at that time, when I was not connected with the 
Columbia Trustee and Registrar Company, well, these 
books were not made up until after I assumed office, 
200 and we went back and checked up these things, and 
these entries are the result of my investigation into 
the situation prior to my assumption of office. I did not 
have any other book from which I took the information 
which went to make up the entries to which my attention 
has .just been called. They were all original work sheets 
made by me. I did make the original work sheets which 
reflected the transaction of November 15, 1928, concerning 
the $357,200 bonds. That is, I made that work sheet for 
myself, my own record, I was working for the Columbia 
Trustee and Registrar Corporation. That entry was post¬ 
dated. It is correct that it was an original entry that was 
made from the books and records of the company of this 
transaction, and I made that entry. Now, please; this 
figure $357,200 represents the exact amount of bonds held 
by The F. H. Smith Company when I first secured them 
for the Columbia Trustee and Registrar Corporation. In 
other words, all during the years—the year previous to 
that, The F. H. Smith Company had from some source ob¬ 
tained some of these Hilltop Manor bonds. As to whether 
they had been buying them in the market, I cannot say that, 
because I do not know of my own knowledge where they 
got them, but the fact remains when I took over the affairs 
of the company they turned over to me $357,200 worth. 
They did not turn them over to me on the 15th of Novem¬ 
ber, 1928. They turned them over to me some time between 
December 15, 1928 and January 2, 1929. 

As to what is the source of information which enabled 
me to reflect this transaction as having occurred on Novem¬ 
ber 15, 1928, well, that is merely an arbitrary date showing 
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the amount of bonds that had come in ind reflected 

201 by The Smith Company books up to th^t period. I 
do not mean to say that there was suchj an entry in 

that regard. I told vou this transaction did not occur until 
December, 1928. I did not receive bonds froi^i The F. H. 
Smith Company until December 15, from abojit December 
15 to the first of the year; some time in 1928. j At the time 
I received the bonds I was acting for the Columbia Trustee 
and Registrar Company. As a representative of the Co¬ 
lumbia Trustee and Registrar Company in 1928 I received 
from The F. H. Smith Company $357,200 of ^onds which 
theretofore had been handled by The Smith Company, that 
is correct; and instead of entering them in this book as 
of that date in December, I entered them as of an arbitrary 
date, November 15, 1928, that is correct. There was a pur¬ 
pose behind that. The purpose was to segregate the 
original amount of bonds which had come in l^o The F. H. 
Smith Company up until the time when the^ first began 
to sell Cavalier Apartment bonds, first and refunding mort¬ 
gage bonds. Probably they were only entitled to sell a 
certain figure, and that figure would have to bq segregated. 
That is the purpose of that. They were only entitled to 
sell a certain par value of bond. They could not sell the 
whole issue. I mean that under the terms of the refund¬ 
ing mortgage The F. H. Smith Company had priginally to 
be delivered to them some $450,000 par value, I believe, 
of bonds. 

The witness was asked if he was referring tojthe $590,000 
of bonds which were to be delivered to The jSmith Com¬ 
pany. Those were not the bonds that I am speaking of in 
this figure. The terms of the mortgage prbvide for a 
specific number of The Cavalier Corporation binds. Those 
bonds may be sold by their assignee. I presume that 

202 was done. I do not know. In addition! to that, the 
mortgage provides for the delivery of a like par 

value of underlying bonds—of first and refunding bonds 
for a like par value of underlying bonds. Tikis figure of 
$357,200 represents the par value of first ari$ refunding 
of a like amount of underlying bonds which were to come 
into the Columbia Trustee and Registrar Corporation for 
which the obligor corporation might sell first jand refund¬ 
ing mortgage bonds. As to what that has to do with any 
limitation that was placed upon the selling of a bond by 
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The Smith Company, they could not sell the bonds if they 
did not have the right to sell. I knew at that time that The 
Smith Company actually had delivered to it $590,000 of 
the Cavalier first and refunding bonds. They had the right 
to sell those. Those are not all the bonds they had. They 
had a perfect right to sell an additional amount of bonds 
deposited with a trustee of that figure. They could not get 
those bonds from the trustee, that is, the Cavalier bonds, 
until they had deposited Hilltop bonds, but that is what 
that figure represents. 

As to whether that does represent a fictitious transaction 
or represents an actual transaction whereby The Smith 
Company had actually delivered to the Columbia Trustee 
and Registrar Company Hilltop bonds in the sum of $357,- 
200, that represents an actual transaction. That is a group 
figure. That is, instead of indicating on there, on this sheet, 
which I have no method of positively ascertaining the actual 
daily transactions, that indicates the aggregate transac¬ 
tions up to this time. 

As to whether any of the Cavalier first and refund- 
203 ing» issue had been delivered to The Smith Company 
prior to November 15, 1928 other than the $590,00*0 
of bonds, well, no. There had not been any transactions 
between The Smith Company and the Columbia Trustee 
and Registrar Company, in respect to the delivery of the 
Hilltop bonds, to the trustee by The Smith Company and 
the issuance of the Cavalier bonds by the trustee of The 
Smith Company. There should not have been. As to 
whether there had been, I cannot answer that question. I 
say these reflected prior transactions, because that was the 
condition I found when I took over the affairs of the com¬ 
pany. There is the condition that there were that many 
bonds on hand as of that date. I mean the Columbia Trus¬ 
tee and Registrar Company had that many. I do not know 
who had possession of them. I found them in the vaults of 
The F. H. Smith Company. They were delivered to me by 
the officers of The Smith Company; I mean the officers of 
The Smith Company and the officers of the Columbia Trus¬ 
tee and Registrar Company. Mr. Wentz actually delivered 
them to me. He was the custodian of the vaults of The 
Smith Company. He was not an officer of the Columbia 
Trustee and Registrar Company. He was the man who 
gave them to me. When I received these bonds they were 
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not cancelled. I am positive of that, absolutely. On the 
ledger sheet of November 30, 1928 I have an eptry which 
indicates the receipt by the Columbia Trustee and Regis¬ 
trar Company of $154,000 of Hilltop bonds. I ctid actually 
receive those bonds from Mr. Wentz. They we^*e not can¬ 
celled when I received them. I am positive of f:hat. Also 
on December 31, 1928 there appears an entryj indicating 
that $90,600 of bonds were received by the trustee. I re¬ 
ceived those bonds from Mr. Wentz. Those bonds 

204 were uncancelled, I am positive of thatj Also on 
January 19, 1929 an entry appears showing $29,400 

of the Hilltop bonds. I received those bonds from Mr. 
Wentz. They were uncancelled when I received them. I 
testified, with respect to the first entry, dated November 
15, 1928, I did not actually receive the bonds op that date, 
but received them at some other date. As to what was the 
date I received them as I sav, I cannot tell voui definitely 
but it was sometime between the 15th of December of 1928 
and the 3rd day of January, 1929. 

Referring to the entry of November 30, 1928, of $154,000 
of bonds, as to when I received those bonds, it w^s approxi¬ 
mately the same time. As to why I did make twp different 
dates for the entries, it was because the first gr^up repre¬ 
sented, if I recall correctly, the bonds which had! come into 
The F. H. Smith Company prior to the signing of this 
deed of trust and the others. I mean the deed of trust of 
the Cavalier, dated November 1, 1928; and the balance rep¬ 
resented the amount of bonds that came in during] the month 
of November, 1928. In other words, I undertook to reflect 
by these entries figures corresponding to the hmount of 
bonds that The Smith Company had acquired I when the 
Cavalier mortgage was executed in the sum of $357,200. 
In the figure $i54,000 I undertook to reflect the amount of 
bonds The Smith Company had acquired during jthe month 
of November, 1928, if you will go further you wijll see that 
there is another figure showing the month of Pecember, 
December 31, 1928, and that represents $90,600, the amount 
of bonds that came into the vaults during that mdnth. That 
is, that The Smith Company acquired dtiring that 

205 month, and in order to have that balance on this 
ledger in the account of The Cavalier Corporation, I 

show the Cavalier bonds being on dates corresponding to 
the dates I have mentioned, namely, November j 15th, No- 
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vember 30th, December 31st and like amounts as those shown 
in the Hilltop. They both come from the same entry in the 
book of original entry. I put them in on arbitrary dates 
for the reasons I have stated. The entry of January 19, 
1929, which is in the amount of $29,400 of Hilltop bonds re¬ 
ceived, they were received on that date. From that time 
on the entries reflect the actual date of transactions that 
Hilltop bonds were received. When I received the bonds 
in the sum of $29,400 on January 19,1929, they were uncan¬ 
celled. As to whether I did receive at any time any bonds 
from The Smith Company which had been cancelled be¬ 
fore delivery to me, yes, I did. As to when this was, I 
should say it started in April or May, 1929, and continued 
on until—-as long as I held office. April or May, 1929, some¬ 
where around there. I did not make anv entrv in this book 

r m/ W 

whether the bonds were cancelled or uncancelled. 

I spoke about this conference that was held in the office 
of The Smith Company, and I stated that it was held in the 
office of the President of the company, Mr. Samuel J. 
Henry. I attended quite a few conferences, but I cannot re¬ 
call how I happened to attend this particular conference. 
At this conference were present Mr. Henry, Mr. Edwards 
and Mr. Trimble. Mr. Henry was President of The Smith 
Company. John H. Edwards, Jr. was one of its Vice Presi¬ 
dents. He was not the senior Vice President at that time. 
Mr. Annadale was the senior Vice President. Mr. Ed¬ 
wards was next after Mr. Annadale, and was next 
206 after Mr. Annadale in seniority as Vice President. 

Mr. Gerald Trimble was Secretary of The Smith 
Company and Mr. Magruder was Vice President, and I was 
also there. At that time I was not an officer of The Smith 
Company. As to who was the officer of The Smith Com¬ 
pany who gave the directions with regard to the cancelling 
of the bonds, well, I know Mr. Edwards instructed Mr. 
Wentz, and I know Mr. Trimble requested me to do the 
same thing. Mr. Edwards directed Mr. Wentz. Mr. Wentz 
was not in the conference. Mr. Wentz got his directions by 
memorandum written by Mr. Edwards . And I was there 
when the memorandum was delivered. It was delivered 
down in the vaults of The Smith Company. I was present 
when the cancelling was done. I do not know how much in 
amount the bonds aggregated that were first cancelled. No 
record was kept of that. I do not recall who was the officer 
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in the conference representing The Smith Company who 
made the decision in this conference that the bonds should 
be cancelled. I do not know who of the officers present at 
that time had authority to make such a decision,! that would 
be quite outside my knowledge. I do not know v/ho actually 
did make the decision for The Smith Company to cancel the 
bonds. The only thing I know is that that decision, who¬ 
ever made it, was given by way of an order by M r. Edwards 
to Mr. Wentz. The fact of the matter is that I was not in 
the conference when the decision was made. I jwas not at 
that conference. I was at the conference when It was pro¬ 
posed, when the original discussion came up. As to whether 
there was more than one conference, oh, the officers of The 
Smith Company used to have conferences about every 
morning. This came up in more than (pe confer- 
207 ence. I attended one conference when ^he subject 
came up. At that conference the men wire present 
whom I have indicated, but nothing was decided. Later I 
was advised by someone that a decision had been made. 
I was advised by Mr. Trimble that a decision had been 
made. I was not advised who had made the decision for 
the Smith Company. As to how long it was aft^r this con¬ 
ference I attended that I was advised that a decision had 
been made by someone for The Smith Company, oh, I could 
not say definitely, but I should imagine it woulct be within 
a day or two. At that time the office of the Columbia Trus¬ 
tee and Registrar Company was in the Smith Building at 
817-15th Street. It was there all of the time ihat I was 
Assistant Secretary. In July 1929, I removed my offices 
there, having completed all of the detailed work that was 
necessary, and from that time on to Seat Pleasant, Mary¬ 
land. 

After I received these bonds as an officer of the Colum- 
bia Trustee and Registrar Company, as to wljiere I did 
deposit the bonds, I had separate vaults for a tiibe. Origi¬ 
nally I had separate vaults in the big vault of t'he Smith 
Company. Beginning in December, 1928; when originally 
I started my audit, I had separate vaults to wh|ch no one 
had the combination other than myself and no ope had any 
information about it other than myself. As I wpuld make 
the audits I placed the bonds in my own vault^ and they 
remained there, adding to them from day to jday, until 
some time in May or June when I rented vaults from the 
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Riggs National Bank and the Federal-American National 
Bank, and from that time on these bonds were held 

208 in those vaults until removed to New York some 
time in the early part of July, 1930, when they were 

kept in the vaults of the Harriman National Bank there. 

We removed them to New York. As to why they were 
moved out of the District of Columbia, it was because The 
F. H. Smith Company was a nominee corporation for The 
Cavalier Corporation, with whom we were doing business 
from day to day, and it was necessary to have them within 
easv access in order to make the dailv exchanges and not 
interrupt the course of business. The Smith Company 
moved to New York about that time and for that reason 
we moved our company. 

I have already explained that prior to the time of this 
conference and agreement that all bonds, underlying, were 
received by me in an uncancelled condition. Subsequent to 
that time daily exchange of bonds, of underlying bonds, 
were cancelled; and cancelled by The Smith Company be¬ 
fore being turned over to me. I mean when I say “can¬ 
celled”, that the mark of the perforating machine with 
the stamp “cancelled” was run through them. I cannot 
positively fix the dates definitely when that change came 
about. It is only a matter of memory. My best recollec¬ 
tion of the date is I should say it was in April or May, 
1929. I have a recollection of cancelling these Hilltop 
bonds. I have stated I could not say whether it was Hill¬ 
top bonds or any one of thirty other issues. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff called as a witness, Joseph B. Shea, 
who having been duly sworn, testified as follows: 

Direct examination: 

i 

209 My full name is Joseph B. Shea; I live in Wash¬ 
ington, D. C., and Wilmington, Delaware. I am a 

clerk for The F. H. Smith Company. I have been with 
The Smith Company since June, 1922. I have had some¬ 
thing to do with the books and records of The Smith Com¬ 
pany since about 1925. I am familiar with the present 
books and records of The F. H. Smith Company. I did 
prepare at the request of counsel for the plaintiff, and at 
Mr. Hoover’s request, a summary of the Hilltop Manor 
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first mortgage bonds which were re-acquired by (The F. H. 
Smith Company in connection with the refunding opera¬ 
tion involved in the first and refunding mortgage, known 
as the Cavalier mortgage. 

Thereupon, a paper was handed to the witnes^ which he 
identified as a summary prepared by him from the books 
of The F. H. Smith Company, which said paper wjas offered 
and received in evidence and marked “Plaintiff’s Exhibit 
No. 12”, and is in words and figures as follows: j 

210 Summary of Hilltop Manor First Mortgage Bonds 
Re-acquired by The F. H. Smith Company. 

Compiled from the Securities Journal of The F. H. Smith 

Company. 


Exchanged for Securities Other Than Cavalieil First & 

Refunding Mortgage Bonds. 


569 @ $100. 

$56,900.00 

$56,900.00 

520 @ $500. 

260,000.00 

£260,000.00 

211 @ $1,000. 

211,000.00 

211,000.00 

1 @ $5,000. 

5,000.00 5,000.00 

532,900.00 


Mortgage Bonds. 

i 

$6,100.00 

33,000.00 

26,000.00 


Company. 

i 

$11,700.00 

19,000.00 

21,000.00 


Exchanged for Cavalier 1st & Refunding 


61 @ $100. 
66 @ $500. 
26 @ $1,000. 


$6,100.00 

33,000.00 

26,000.00 


65,100.00 

Purchased by The F. H. Smith 


117 @ $100. 
38 @ $500. 
21 @ $ 1 , 000 . 


$11,700.00 

19,000.00 

21,000.00 
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Acquired by Branch Offices in Exchange for Various Se¬ 
curities—Records Not Available to Show What Securi¬ 
ties Exchanged. 


143 @ $100. 

$14,300.00 

$14,300.00 

124 @ $500. 

62,000.00 

62,000.00 

151 @ $1,000. 

151,000.00 

151,000.00 

1 @ $5,000. 

5,000.00 

5,000.00 

> 

Total . 

232,300.00 

. $882,000.00 


211 Thereupon, the witness resuming, testified: 

i 

I do not have the work sheets from which I prepared this 
summary. I have not them here. I do not know whether 
I kept them or not. The dates when these transactions oc¬ 
curred in which the Cavalier bonds were exchanged for the 
Hilltop bonds which I show in the aggregate sum of $65,- 
100, could be told, but I did not do that when I made up 
this statement. It would be quite a task to get that. 

Thereupon the summary, “Plaintiff’s Exhibit No. 12”, 
was shown to the witness, and he testified that this exhibit 
does indicate that of the $882,000 par value of Hilltop 
Manor bonds acquired by The F. H. Smith Company and 
deposited with the first and refunding mortgage trustee in 
exchange for first and refunding mortgage bonds, The 
Smith Company acquired $532,900 par value of those bonds 
by exchanging them for securities other than the Cavalier 
first and refunding mortgage bonds, that is correct. Of 
that sum of $882,000 there were exchanged Cavalier first 
and refunding mortgage bonds $65,100. The exhibit also 
shows that there was purchased for cash by The F. H. Smith 
Company $51,700 of the Hilltop Manor bonds. As to 
whether any of these $232,300 of Hilltop bonds which were 
acquired by branch offices in exchange for various securi¬ 
ties were acquired for cash, witness answers, “I do not 
know”. They were all exchanges for issues, but I do not 
know what issues. I have obtained from the books of The 
Smith Company the figure requested by counsel for plain¬ 
tiff showing the number of bonds of Cavalier first and re¬ 
funding mortgage bonds which had been sold by The Smith 
Company as of June 30,1929. I have it here on this sheet. 
It is $1,364,400. 


i 
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212 Thereupon, upon cross-examination, thje witness 
further testified: 

Cross-examination: 

• c 

I have some of the books of The Smith Company here; 
those that you looked at that day. I have the ledger book 
which shows the Hilltop bonds acquired by The Sifiith Com¬ 
pany. 

Referring to that book and turning to the entries 4 ‘Hill¬ 
top ” beginning in October, 1928, in this ledgej account, 
showing the account of the Hilltop Manor Bonces held by 
The F. H. Smith Company, I did not have anything to do 
with the keeping of that part of the record. I do know that 
this book or record undertakes to reflect the true situation 
respecting the transactions of The F. H. Smith Company 
in the Hilltop Manor bonds. The book was k^pt in the 
ordinary course. I know that. This ledger accost of the 
Hilltop Manor bonds shows that as of October 4, 1928, The 
Smith Company had $8400 of the Hilltop bonds. 

Witness was asked to examine the ledger account and 
ascertain whether he could find any entry where The Smith 
Company had actually disposed of all of the original issue 
of $1,400,000 of the Hilltop bonds that The Smith Company 
had acquired in financing that building. Answered, this 
shows we had a credit balance that was short pf $3,600. 
From that time on these entries in this book show you the 
purchases or sales of the Hilltop bonds by The Siflith Com¬ 
pany. The date which they were short was September 25, 
1928. The entries in the books show that the last sale of 
the Hilltop bonds by The Smith Company was oh October 
9, 1928, which shows a sale of $500 Hilltop bond by 

213 The Smith Company. At that time The Smith Com¬ 
pany owned and held as shown by this record, Hill¬ 
top bonds in the amount of $8,700, that is, in the hqme office. 
As to whether they had any in the branch offices I do not 
know anything about that. Looking at this book, from that 
time on, The Smith Company did begin to aequijre and to 
hold the Hilltop bonds. The record shows that}; so that 
going through this ledger account when we get to j the dates 
in October we see that they are gradually acquiring these 
bonds through the month of October, having dail^ transac¬ 
tions practically, and the same is true in November, 1928, 
and that continued down to November 15, 1928. 
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On November 15, 1928, there is an entry here on the 
other side of the ledger which shows the amount of $357,- 
200. As to what that entry represents I have traced it 
up, and it represents bonds which The F. H. Smith Com¬ 
pany exchanged with the Cavalier trustee for Cavalier first 
and refunding mortgage bonds. This entry of November 
15, 1928, reflects a transfer of Hilltop bonds from The 
Smith Company to the trustee in order to get first and re¬ 
funding bonds of the Cavalier. 

It appears that this entry of November 15 in this book 
is entered out of place. I think that happened—that prob¬ 
ably they had not posted some of them. I mean they had 
not posted purchases beginning on November 12, that is 
possible. 

Then tie book shows additional Hilltop bonds acquired 
by The Smith Company either by purchase or by exchange 
as shown on the summary until an exchange is made again 
on November 30, 1928. I have here the account of the 
Cavalier. Turning to that account, to ledger account 
214 of The Smith Company showing the transaction re¬ 
lating to the Cavalier first and refunding mortgage 
bonds—I have the entries which show the receipt of the 
bonds when the Cavalier refunding bonds were first re¬ 
ceived by The Smith Company. The first entry in the 
Cavalier refunding mortgage is dated November 15, 1928, 
and relates to the same $357,200. They did not actually 
acquire bonds then. They were selling those bonds for 
interim receipts. What they acquired was, I imagine, a 
credit with the Cavalier first refunding mortgage trustee 
that he would deliver those bonds because we had delivered 
to him the Hilltop Manor bonds. The bonds were not yet 
actually ready for sale. I do know that as a fact. As to 
whether I did have anything to do with the putting out of 
the first and refunding Cavalier bonds, I had something to 
do with the sale of both bonds and interim receipts. They 
began to put those out the first day they were ready to sell 
their bonds. The books show that the first sale of any of 
the Cavalier first and refunding bonds by The F. H. Smith 
Company was on November 20,1928, in the sum of $500, but 
there may have been interim receipts. 

It is a fact, as shown by these books, that the first sale 
or exchange by The F. H. Smith Company of first and re¬ 
funding Cavalier bonds, whether in the interim form or in 
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I 

the definitive bonds was on November 20, 1928, in the sum 
of $500, that is as to the public. The books show j:hese other 
transactions of the exchange of the Hilltop for tpe Cavalier 
bonds at different periods, that is, exchanged with the trus¬ 
tee. On this summary, 4 ‘Plaintiff’s Exhibit No; 12”, that 
I presented here, it appears insofar as I have been 

215 able to ascertain that the total amount of! the Cava¬ 
lier bonds that The Smith Company exchanged for 

the Hilltop bonds is $65,100. In going through tpese books 
I cannot show when these transactions occurred, when was 
the first date that The Smith Company exchanged any of 
the Cavalier bonds for the Hilltop bonds. This book does 
not show that. I know that none of them werp prior to 
November 20,1928, according to the books; and when these 
transactions occurred as they did, I have no megns of tell¬ 
ing except running down every individual transaction. I 
would have to take every transaction where The Smith 
Company acquired Hilltop bonds and go to the underlying 
entries in the journals to find out what the transaction was, 
and that I have not done. All I did was to take it down in 
the amount. I did not take down the date or gny other 
things. I just had one column for Cavalier, and one for 
other issues, and so forth. I merely classified thSm in that 
way without putting down the dates. 

I have not the books here which show the time when 
interest ceased to be paid on the Hilltop bonds. ][ have not 
any books of The Smith Company here that sho^ whether 
they received any payment of interest on the Hilltop bonds 
that they acquired. We do not have those accounts any 
longer. Those books were destroyed. I do not know by 
whom they were destroyed. We do not have the| accounts 
of 1928. I mean the books of The Smith Company do not 
have any account on that. I have custody of the books of 
The Smith Company. The F. H. Smith Companyj is still in 
existence. It is now in Wilmington, Delaware^ and the 
books which I have produced are all the books of The Smith 
Company that are available. There is no b<j)ok which 

216 shows the moneys which were received by The F. H. 
Smith Company after October, 1928, or anjr interest 

payments on the Hilltop bonds which it acquired 1 , I have 
never seen any such books. 

15—6259a 
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217 From October 1928 until November 1929, I was se¬ 
curity clerk for the F. H. Smith Company. As se¬ 
curities clerk I handled the exchange of the various securi¬ 
ties, such as the Hilltop or Cavalier or any other sale that 
was made in bonds and to register securities, handle de¬ 
tails like that. I did have to do with the receipt of money 
in a minor degree. 1 only helped out the cashier, 
when he would be too busy I might make an entry on the 
books or something like that. Assuming a check would 
come in from some obligor in payment of the interest cou¬ 
pons, where the coupons had not been surrendered, as to 
what would be done with the money, and who would get it, 
the F. H. Smith Company would get it. 

These bonds of the Hilltop Company were coupon bonds. 
I know that the interest can only be paid upon the bond 
coupons being detached from the bonds and presented for 
payment. I do not know whether any of these coupons on 
the bonds 'which were held by the Smith Company were 
ever detached and presented for payment after October 1, 
1928. I do not know who would know. I imagine mostly 
any officer of the Smith Company would likely know some¬ 
thing about that. I do not know, to tell you the truth. Mr. 
Magruder would not be apt to know. Mr. Samuel J. Henry, 
president of the Company, did not pay much attention to 
details. Well, I do not know whether Mr. Henry is in town. 
I last saw him about a month ago on the street. So far as 
I know he is still in town. I do not know Mr. Henry very 
well, t do not know whether he is in town or not. Mr. 
Edwards should know about these matters. He was finan¬ 
cial vice president. Not financial, I think he was vice 
president, more like treasurer. He had succeeded 

218 from treasurer to vice president, but still held on 
the same duties. He had supervision over the assets 

and the moneys of the Smith Company. I believe he would 
know whether the Smith Company had received any inter¬ 
est on the Hilltop bonds after they acquired them. Mr. Ed¬ 
wards is around town here, he is in Washington. 

Thereupon, plaintiff announced its case in chief closed. 

i 

Whereupon, the intervening defendant, Washington Loan 
and Trust Company, to maintain the issue on its part 
joined, called as a witness Edwin Fuegel, who first having 
been duly sworn, testified as follows: 
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Direct examination: 

My present occupation is Secretary to Congressman 
Bloom, George Washington Bicentennial Conjimission. I 
was at one time connected with the F. H. Smitfi Company, 
over a period of time prior to 1929—prior to lj)30. In the 
month of November, 1928, and including the year 1929, I 
was employed by the Smith Company as advertising man¬ 
ager. As advertising manager I prepared all sorts of 
literature, prepared bond circulars in rougfi form for 
submission to the officers of the company and counsel, and 
various advertisements and printed matter. By “bond cir¬ 
culars”, I mean circulars which thev distributed in eonnec- 
tion with the sale of bonds. 

Thereupon, the attention of the witness wa^ called to a 
circular, photostatic copy of which is attached to the an¬ 
swer of the American Security and Trusjt Company; 
219 and witness was asked to look at it and to state if he 
recognized it as a photostatic copy of a circular which 
was prepared, and gotten out by the F. H. Smiljh Company, 
and he answered that it was. The circular t\> which the 
attention of the witness is called bears date ll/il/28. Wit¬ 
ness testified that date represents the date on which the 
circular was published, that is, the date on Which it was 
released to the public. I recognize that as a circular which 
was prepared by me. I think that is one of several on the 
same property. In connection with the preparation of this 
circular, where did I get the information andj data which 
was included in the circular, well, I compiled as much as 
I could from the papers available, and any figures as to 
bonds, outstanding or anything of that sort was supplied 
by the officers of the company. 

The attention of the witness was called to thb portion of 
the circular which purports to be a letter froiti the Cava¬ 
lier Corporation to the F. H. Smith Company, in which is 
recited certain facts as to the security, and fie testified, 
that information was taken by me from the original letter. 
Witness was asked whether this circular was Approved by 
counsel of the F. H. Smith Company before it wks published 
and answered, the procedure was to have the [circular set 
in type, and the proof of the circular was submitted to 
counsel for approval. November, 1928, I think counsel of 
the F. H. Smith Company was Mr. Ross, ahd Douglas, 
Obear & Douglas, and probably some others; ijlr. William 

16—6259a 
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Warfield Ross. That circular was submitted to those gen¬ 
tlemen whom I have named as counsel for their ap- 

220 proval before it was published, I think it was. As 
to whether my recollection is clear about that, every 

circular was submitted to counsel before being published. 
I think every circular was submitted to Mr. Ross during 
his time as counsel. I am testifying from my recollection. 
My recollection is that it was submitted and approved. 

Attention of witness is called to another circular, photo¬ 
static copy of which is attached to the answer of the Ameri¬ 
can Security and Trust Company w’hich bears a notation 
indicating it was published in the eighth month, second 
day, in the year 1929, and he was asked to look at it and 
to state whether or not that circular was prepared by him 
as advertising manager of the F. H. Smith Company, and 
the answer was “Yes, sir, it was”—to the best of my recol¬ 
lection that circular was submitted to and approved by 
counsel of the F. H. Smith Company before it was issued 
and published. That is my recollection. 

Thereupon the attention of witness was called particu¬ 
larly to the portion of the circular which is headed, “De¬ 
scription of the issue ’ ’, and to that portion of it which states 
that: “On July 26, 1929, the outstanding underlying obli¬ 
gations consisted of $556,000 principal amount of first mort¬ 
gage bonds being part of an original issue of $1,400,000. ’ ’•— 
And witness was asked where did he get the information 
which went into that circular and stated that fact, and an¬ 
swered, the information as to the amount of these bonds 
outstanding was submitted to me by officers of the com¬ 
pany, by the treasurer. 

Thereupon, attention of witness was called to paper 

221 purporting to be a copy of an advertisement gotten 
out by the F. H. Smith Company, marked “Defend¬ 
ant’s Exhibit No. 1” for identification, and testified that he 
did recognize that. Witness testified, I do know that was 
published in the newspapers in Washington. That adver¬ 
tisement was published both in the Washington Post and 
in the Washington Star on or about June 10,1929. 

Thereupon, the attention of witness was called to the 
particular part of the advertisement under the heading 
“Underlying mortgages”, which reads as follows: 

“The lien on this property which underlies the first and 
refunding mortgage consisted originally of $1,400,000 of six 
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and three-quarter per cent first mortgage bonds, dated 
April 1, 1926, an equal principal amount of the first and re¬ 
funding mortgage bonds being held by the Trustee under 
the first and refunding mortgage, and releaised only as 
underlying bonds are retired and cancelled. 

“To date, June 7,1929, the amount of this underlying lien 
has been reduced by the refunding operations to $568,500, 
as $831,500 principal amount of the bonds secured by the 
underlying mortgage has been retired anfl cancelled. 
Under the terms of the first and refunding dbed of trust, 
obligor covenants that on or before April 1, 1935, it will 
cause to be paid and satisfied all underlying bonds.” 

Witness was asked where he got the information upon 
which he based the statements contained in that advertise¬ 
ment, to which question counsel for plaintiff objected on 
the ground that it was immaterial, but objection was over¬ 
ruled and exception noted, and witness jtestified, my 
222 recollection is that these figures as tb the under¬ 
lying bonds outstanding were furnished by the offi¬ 
cers of the F. H. Smith Company. The information about 
the bonds of the Hilltop Company, the underlying bonds of 
the amounts stated there that had been retired and can¬ 
celled, that information contained in the advertisement was 
furnished by the officers of the company. Before this ad¬ 
vertisement was published it was submitted to Mr. Ross, 
Douglas, Obear & Douglas, and also to Lambert & Yeatman 
who had then come in as associate counsel, or as counsel 
for the F. H. Smith Company. The advertisement was 
submitted to Mr. Ross, to Mr. Douglas, Obeaj & Douglas, 
and Mr. Lambert, and was approved by them. 

Thereupon, there was offered and received in evidence 
photostatic copy of circular issued by the F. H.i Smith Com¬ 
pany, published 11/21/28, marked “Intervening Defend¬ 
ant’s Exhibit No. 1”, which said photostatid copy is at¬ 
tached to answer of the American Security and Trust Com¬ 
pany filed herein designated “Exhibit A. S. T.j No. 1,” and 
for that reason is not included in this statement of evidence. 

Thereupon, there was offered and receivedl in evidence 
photostatic copy of circular issued by the F. H. Smith Com¬ 
pany, published 8/2/29, marked “Intervening Defendant’s 
Exhibit No. 2”, which said photostatic copy is attached to 
the answer of the American Security and Trqst Company 
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filed herein and designated “Exhibit A. S. T. No. 2,” and 
for that reason is not incorporated in this statement of evi¬ 
dence. 

Thereupon, there was offered and received in evidence 
copies of the advertisement issued by the F. H. Smith 

223 Company and published in the Washington Post and 
the Evening Star on June 10,1928, marked “Defend¬ 
ants Exhibit No. 3” (theretofore marked “Defendant’s 
Exhibit No. 1” for identification), offering for sale first and 
refunding Cavalier mortgage bonds, the material portion 
of said advertisement is in words and figures as follows: 

224 Defendant’s Exhibit No. 3. 

Underlying Mortgage. 

The lien on this property which underlies the First and 
Refunding Mortgage consisted originally of $1,400,000 
6%% first mortgage bonds dated April 1, 1926, an equal 
principal amount of the first and refunding mortgage bonds 
being held by the Trustee under the first and refunding 
mortgage and released only as underlying bonds are retired 
and cancelled. To date (June 7th, 1929) the amount of this 
underlying lien has been reduced by the refunding opera¬ 
tion to $568,500, as $831,500 principal amount of the bonds 
secured by the underlying mortgage have been retired and 
cancelled. Under the terms of the first and refunding deed 
of trust, the obligor covenants that on or before April 1, 
1935, it will cause to be paid and satisfied all underyling 
bonds. 

225 Thereupon, resuming, witness testified: 

I actually handled the transaction with the news¬ 
papers of having this advertisement, “Defendant’s Ex¬ 
hibit No. 3” published. My recollection is that that ad¬ 
vertisement was placed by me as representative of the 
company directly with the paper. It was published in ac¬ 
cordance with the approval which I obtained from the 
counsel of the Smith Company. Both of these circulars, 
“Exhibits Nos. 1 and 2, and the advertisement, Exhibit 
No. 3, were authorized by the officers of the Smith Com¬ 
pany, and published according to their authority. 

Thereupon, further to maintain the issue on its part 
joined, said intervening defendant called as a witness 
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William Frank Thyson, who, having been first duly sworn, 
testified as follows: 

| 

Direct examination: 

i 

My full name is William Frank Thyson; present occu¬ 
pation, real estate; I was engaged in the real estate busi¬ 
ness in 1929. I had something to do with the completion, 
or the construction of the apartment house known as the 
Hilltop Manor apartment. I became connected with it in 
the early part of the winter of 1927, and I rap it until the 
spring of 1928. At the time I first became connected with 
anything relating to the Hilltop Manor apartment, it was 
in the capacity of rental agent. When I becaihe connected 
with it the building was not completed. It was about 95 
per cent completed. I became connected with it through 
the F. H. Smith Company. I was engaged by them and I 
was employed by the Smith Company to jcomplete the 
226 building, finish it for renting purposed, and spent 
around $70,000 in that way. The natufe and char¬ 
acter of the work done by me in order to complete the 
building was flooring, plumbing, heating, plastering— 
everything but exterior work. We did no brick work, nor 
roofing. That part of the building was finished. It was 
the interior construction which I completed,! and in the 
course of that I expended around $70,000. I furnished the 
money through the rental department of my office, the 
rents coming out of the Hilltop, either deposits made for 
engaged apartments, or apartments which I hap rented and 
on which I was collecting the rents. I accounted to the 
Smith Company for the expenditures and the revenues. 

Thereupon, further to maintain the issue on its part 
joined, the said intervening defendant called hs a witness 
John W. Tastet, who, having been first duly sworn, testi¬ 
fied as follows: 

Direct examination: 

My full name is John W. Tastet. My present occupa¬ 
tion is salesman, Blick Coal Company. I was Employed by 
the F. H. Smith Company from 1922 to 1930. Beginning 
about November 1, 1928, and from that time oil during the 
year 1929, I was sales correspondent with the Smith Com¬ 
pany. My duties as sales correspondent, briefly stated, 
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w’ere to sell to customers of the mail department securities 
that were issued by the Smith Company. In connection 
with that I did receive and write letters for the Smith 
Company to prospective purchasers of various securities 
which were being marketed by the Smith Company. 

227 I sold a number of the bonds known as the first and 
refunding Cavalier bonds to customers. In connec¬ 
tion with the sale of the first and refunding Cavalier bonds, 
as to what if any instructions I did receive from the officers 
of the Smith Company with respect to the representations 
which I was to make to prospective customers concerning 
the Hilltop or underlying mortgage bonds, my instructions 
were that the amount of the refunding mortgage over and 
above the amount of the outstanding Hilltop Manor bonds 
was to be sold immediately; that further Cavalier bonds 
could onty be released for sale as bonds of the Hilltop 
Manor issue were taken in and cancelled. I made that 
representation to the prospective purchasers of the Cava¬ 
lier bonds in accordance with the instructions which I have 
just stated. 

Thereupon, further to maintain the issue on its part 
joined, the said intervening defendant called as a witness 
William H. Rupp, who having been first duly sworn, tes¬ 
tified as follows: 

Direct examination: 

My full name is William H. Rupp; my present occupa¬ 
tion is buying bonds for several different people on vari¬ 
ous buildings. I am generally what is known as a bond 
broker, and have been engaged in that business for about 
nine years. I have been engaged in buying and selling all 
real estate bonds in Washington and some of other cities. 
I did from time to time buy and sell bonds which were 
marketed by the F. H. Smith Company, a great number of 
them. I did engage in buying and selling, either for 

228 myself or for others, bonds which are known as the 
Hilltop Manor bonds, a great many of them. 

I knew Herbert W. T. Jenner very well during his life 
time. I did on occasion buy bonds of the Hilltop Manor for 
Mr. Jenner. I bought a great many of them over a period 
of a couple of years, or more than two years; about three 
years, I should say. I recall when Mr. Jenner died, it was 
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in the summer time, I think two years ago; that is in the 
summer of 1931. For a little over two years, I think, prior 
to his death, I had been engaged in buying Hilltop bonds 
for him or selling them to him. He came to me and asked 
me to buy them about two years before that time, that is 
two years before his death. As near as I cah say it was 
between forty and fifty thousand dollars of bonds in the 
aggregate amount that I either bought for him or sold to 
him. I bought these bonds from individuals and from 
various brokers throughout the country. 

In connection with the purchase of the Hilltop bonds, I 
did see literature which was issued and published by the 
F. H. Smith Company, and advertisements w^ich were in¬ 
serted in the newspapers by the F. H. Smith j Company in 
connection with the Cavalier bonds. Mr. Jennir got a com¬ 
plete file of them, because he asked me to get all the in¬ 
formation I could on them and he had some himself, but 
asked me to get additional ones. 

Thereupon, there was handed to the witness £opy of w T hat 
purports to be an advertisement which appeared in the 
Washington papers on or about June 10,1929,!which there¬ 
tofore had been offered in evidence and marked 4 ‘Defend¬ 
ant’s Exhibit No. 3”, and witness was asked to look at 
that, and particularly that portion of fijie advertise- 
229 ment which is headed “Underlying Mortgage” and 
to state whether or not he saw that on or about the 
time that advertisement appeared in the Washington 
papers, and answered “Yes”. “Mr. Jennet* and I dis¬ 
cussed that.” I know of my own knowledge that Mr. 
Jenner had a copy of this advertisement. I saw him with 
it. Following that advertisement appearing in the paper 
and my seeing the advertisement or a copy] of it in the 
possession of Mr. Jenner, I did purchase Hilltop bonds 
for Mr. Jenner. I bought all I could get, aind I had an 
order from him for a hundred thousand dollars in addition 
to what he already had. 

In connection with the purchase of these Hilltop bonds 
or the sale of them to Mr. Jenner, as to whether I did at 
any time have any discussions of the matter c\i the Hilltop 
bonds with any of the officers of the F. H. Sm^th Company, 
I did, from the President on down, including three sales 
managers. I talked with Mr. Samuel J. Henry, who was 
then President of the company. Mr. Henry said that the 
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Hilltop bonds were cancelled, that is the bonds that they 
were taking in on the first mortgages, including the Hill¬ 
top bonds. In addition to Mr. Henry, I did speak to Mr. 
John H. Edwards, Jr., who, I believe, was treasurer. At 
one time he was treasurer and at another time he was vice 
president. 1 That is the man to whom I refer. He said they 
were cancelled and they were as good as gold. He said 
they had been paid from $1,400,000 down to approximately 
$500,000 at that time. He said they were as good as gold 
and that they had been cancelled. I mean the Hill- 

230 top bonds, the ones that were still remaining out, 
which were at that time about half a million dollars. 

That is, the outstanding bonds in the sum of approximately 
$500,000. I am quoting his words. What he did say to me 
about what had been done with the Hilltop bonds that had 
been acquired by the Smith Company, he said that they had 
been cancelled and there remained only $500,000 or ap¬ 
proximately $500,000 outstanding against the property at 
that time. I communicated that to Mr. Jenner. 

The three sales managers connected with the Smith Com¬ 
pany, with whom I had conversations regarding these 
bonds, they were there at various times, Mr. Dawes, Mr. 
Schlindler and Mr. Casey, and a number of the agents. As 
to what they did say to me about what had been done with 
the Hilltop bonds that had been taken in by the Smith Com¬ 
pany, they said that that was their understanding from the 
officers, that those bonds were cancelled, and they were tell¬ 
ing the people that all the time. The persons I talked with 
were employees of the company at that time, the salesmen 
and the officers and the officials. 

As to whether it was before or after I had these several 
conversations with these officers that I have mentioned, that 
Mr. Jenner bought some or all of these Hilltop bonds, well, 
he had some to start off with, and then as these circulars 
would come out showing the cancellation increasing from 
day to day, he was more anxious to get them, and in the end 
he gave me an order for a hundred thousand dollars, which 
I went to New York to buy. 

As to whether I did keep any record of the bonds 

231 that I bought for Mr. J enner, well, there was a record 
but it was in several different firms, and one was 

Melton & Company. I have not the record myself. As to 
whether I have any record or have tried to have a record 


217 


l 
! 

I 

i 

DAVID H. BLAIR, SUCCESSOR TRUSTEE, &<j?. 

show the purchases of bonds for Mr. Jenner, the records 
were kept, but they were not in my name. I did not have 
them except the records of Riggs Bank wherb they came 
through with the draft. As to whether I have any records 
or can find any records which will show the date of pur¬ 
chase, the amount of the bonds purchased, and the prices 
paid for them—I have it only in a haphazard way—tele¬ 
grams and paid drafts. I have not any book myself in 
which there is any record showing the different dates. I 
only have some orders and some odds and ends of little 
memoranda, and that is all. As to whether I c^n tell what 
price was paid for the bonds which I purchased for Mr. 
Jenner, well, to start off with, I think it was 80 something 
and then it was gradually decreased because hb was main¬ 
taining the market, and he knew that he could get them 
at his own price, and the last was something around 62 or 
63, or something like that. I started off paying more than 
$800 and interest for a thousand dollar bond, And in addi¬ 
tion to that he bought the coupons. Then it graduated down 
so that the lowest price that I recall that he paid was $620 
for a $1,000 bond. 

Thereupon the witness, William H. Rupp, wa[s examined 
by his own counsel (Mr. Robert H. McNeill), and testified 
that, in addition to the bonds which he has bought from 
Mr. Jenner and delivered to him, he did buy 6000 additional 
bonds which I am now claiming in my | own right. 
232 They were bought while Mr. Jenner was cpn his death 
bed, and he died before the bonds got her^?. I bought 
those bonds under the same conditions as I havb described, 
buying these bonds that Mr. Jenner received. iDuring the 
time that I was dealing with these bonds, I did have oc¬ 
casion to talk to Mr. Magruder, one of the vice presidents, 
in addition to the officers whom I have mentioned. I talked 
to him on a number of occasions. I got from him exactly 
the same character of statement regarding th^se various 
bonds as I did from Mr. Henry. 

As to whether from time to time I did have Occasion to 
talk to Mr. Ross, one of the counsel in this case, on the same 
subject, well, I took some man over to him that questioned 
the cancellation and had Mr. Ross tell him thal} they were 
cancelled. That man was Mr. Ziegler, I belief he is one 
of the witnesses subpoenaed to come here. As tb what Mr. 
Ross said to him, he showed him the deed of truit, and said 
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they were cancelled, and on the strength of that he bought 
the bonds. 

Thereupon, upon cross-examination the witness further 
testified: 

As to what I did pay for these bonds, this forty or fifty 
thousand dollars worth of bonds, which I say I bought, the 
best way I can answer this is about two points less than Mr. 
Jenner paid me. It averaged about that. I bought them 
at a certain figure and then sold them to Mr. Jenner for two 
points above that, with his knowledge and complete under¬ 
standing as I was allowed about a two point margin. In 
some cases it might have been three and some cases maybe 
one and a half, but they averaged about two points. 

233 Thereupon, further to maintain the issue on its 

part joined, said intervening defendant called as a 
witness Theodore S. Palmer, who, having been first duly 
sworn, testified as follows: 

Direct examination: 

My full name is Theodore S. Palmer; I live in Wash¬ 
ington ; 1 am, not now engaged in the practice of medicine; 
I am retired. I acquired some of the first and refunding 
Cavalier bonds by exchange from the Smith Company. In 
December 1928,1 exchanged a $5,000 Huntington Hall bond 
for three $1,000 Cavalier and two $1,000 New Amsterdam 
bonds. I had one of the $5,000 Huntington Hall Bonds. 
There were a few $5,000 bonds and I wanted to break it up, 
and I exchanged for these. The Huntington Hall bond was 
a bond which had been marketed by the Smith Company, 
and I exchanged that $5,000 bond for three Cavaliers and 
two New Amsterdams. I cannot say exactly with whom 
I had that transaction. Most of my transactions were with 
Mr. Firestone, a salesman, but I think in this case it was 
either approved or done through Mr. John H. Edwards, Jr., 
the treasurer of the Smith Company. 

In connection with the exchange of the Huntington bonds 
which I had, whereby I acquired $3,000 of the Cavalier 
bonds in addition to the New Amsterdam bonds in the sum 
of $2,000, as to what, if anything, was said to me by any 
of the officers of the Smith Company with respect to the 
Hilltop bonds, which were a first lien on the property on 
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which the Cavalier bonds were secured, well, I do not 

234 know of anything specific that was said to tne in that 
connection but I was given to understand that— 

when I say I was given to understand, I mean that, 1 each time 
I bought or took in exchange a Cavalier bond it jwas to re¬ 
place some of the underlying bonds and the Underlying 
bonds were cancelled. As to whether there was hny of the 
officers of the Smith Company said to me as to what was 
to be done with the Hilltop bonds as I stated nothing 
specific in that case. We had many transactions of the 
same kind, but they were all of the same tenor, about the 
refunding bonds replacing the underlying bonds. j 

Thereupon, it was stipulated and agreed by the counsel 
for the respective parties that letters testamentary were 
granted by the Supreme Court of the District of | Columbia, 
to the Washington Loan and Trust Company a^ executor 
of the will of Herbert W. T. Jenner in administration, 
Court No. 42,442, on October 9, 1931, and that thereafter 
the Washington Loan and Trust Company, as executor, 
filed its final account, and after the final accouit was ap¬ 
proved by the Court, it then took possession of■ the estate 
of said Herbert W. T. Jenner as Trustee named fin the will, 
and that as such trustee under the will of said Jenner it 
now holds Hilltop bonds in the amount of $78,100. 

235 Thereupon, further to maintain the issue on its 
part joined, said intervening defendant balled as a 

witness Charles B. Osborn, who, having been first duly 
sworn, testified as follows: 

■ i 

Direct examination: 

i 

My full name is Charles B. Osborn. I am a t^lerk in the 
Trust Department of the Washington Loan jand Trust 
Company; have been connected with that compahy possibly 
seventeen years. That company has now in its possession 
assets as trustee under the last will and testament of Her¬ 
bert W. T. Jenner. I went through the records of Herbert 
W. T. Jenner, and have them here, books which I found 
among his effects, showing the purchase by ^lr. Jenner 
during his lifetime of the bonds of the Hilltop Manor Cor¬ 
poration, the different dates and different amouhts. I have 
here a compilation which was made up by me Showing the 
total amount of bonds which were held by Mr. Jenner 
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during his lifetime and which are now held by the Wash¬ 
ington Loan and Trust Company, as trustee. I have the 
Records here. 

Thereupon, there was handed witness a paper headed 
4 ‘Hilltop Manor Company, First Mortgage 6% Per Cent 
Gold Bonds Held by the Washington Loan & Trust Com¬ 
pany, Trustee of the Estate of Herbert W. T. Jenner, De¬ 
ceased”, and after looking at the same testified that it was 
made up under my supervision. We went through the 
vaults, and these numbers were taken from our records, and 
these identify the particular numbers of bonds we have in 
our vaults at this time. This was a check made of 

236 the bonds in the possession of the Washington Loan 
and Trust Company held in the Jenner estate; and 

it shows the denominations of the bonds, the dates of ma¬ 
turity, and the serial numbers of the bonds. That is a cor¬ 
rect statement; and it shows that the Washington Loan and 
Trust Coinpany holds in all $78,100 of the bonds. This 
compilation does not show the date of purchase of the 
bonds. At the request of Mr. Arthur Peter I made a search 
of the books, records, papers and files of Mr. Jenner in the 
possession of the Washington Loan and Trust Company 
for the purpose of trying to ascertain when the several 
bonds now held by the Trust Company were purchased by 
Mr. Jenner. As to what books, if any, did Mr. Jenner 
keep showing the purchase of these Hilltop bonds, I found 
amongst his effects several books, but I have here a day 
book and a cash book showing the individual entries of each 
purchase. 

Thereupon witness produced the books and testified: 

These are the books. On each page is a fly showing the 
entries. These are a portion of the books which came into 
the possession of the Trust Company. There is another 
book which has other items in it—no reference to this trans¬ 
action. As far as I know these were the books kept by Mr. 
Jenner showing the purchase of these Hilltop bonds by 
him. These are the books that were in his effects. From 
these books I have made up a statement showing when the 
bonds were purchased. There is a statement right there of 
the dates and amounts. 

Whereupon witness’s attention was called to paper pro¬ 
duced by him and testified: that is a compilation 

237 which was made up by me based upon the facts dis¬ 
closed on an examination of the books to which I 
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have just referred. This record was made u ]^ from this 
book from the actual entries. That shows the tqtal amount 
of bonds that he purchased; the total shown on tjhe books is 
$75,100, but the estate now has $78,100, so theret are $3,000 
of the bonds which the estate now has which arc] not shown 
on the books so far as I could find. This statement, which 
I have produced shows the date of the transaction, the face 
value of the bonds purchased and the amount piaid for the 
bonds. 

Thereupon, counsel for the intervening defendant ten¬ 
dered to counsel for the plaintiff the books frorh which the 
compilation was made and the court ruled tliaj.t the com¬ 
pilation could be taken as a part of the testimony of the 
witness. The compilation as to which the witness testified 
is in words and figures as follows : 

i 

238 Cash Book of Herbert W. T. Jenner Contains En¬ 
tries Showing the Purchase of the Following 
Hilltop Manor Bonds. 

1927. 


Jan. 7 

$10,000 

for 

$10,181 



1928. 


Oct. 20 

5,000 

for 

4,955 

Nov. 13 

6,000 

for 

5,973 



1929. 


May 28 

1,000 

for 

910 

Sept. 12 

1,000 

for 

940 

Dec. 16 

4,000 

for 

2,862 



1930. 


Feb. 6 

2,000 

for 

1,686 

Apr. 24 

1,500 


1,206 

June 14 

100 

. 

70 

July 18 

200 


140 

July 30 

3,000 


2,241 

Aug. 1 

1,500 


1,121 

Aug. 27 

15,000 


10,725 

Sept. 4 

1,200 


859 

Sept. 5 

200 


145 
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Sept. 12 

100 


71 

Oct. 2 

500 


340 

Oct. 9 

500 


350 

Oct. 20 

2,000 

• 

1,400 

Oct. 28 

500 


350 

Oct. 32 

Two, $16.88 

coupons 

20 

Nov. 24 

3,000 


2,040 

Dec. 4 

One, coupon 


5 

Dec. 18 

1,000 


680 

Dec. 20 

200 


136 

Dec. 27 

One coupon 


5 

239 


1931. 


Feb. 4 

$5,000 

for 

$3,400 

Feb. 12 

700 

< l 

476 

Feb. 12 

2,000 


1,360 

Feb. 26 

300 

< t 

204 

Mar. 17 

500 

a 

340 

Mar. 20 

600 

i i 

408 

Apr. 6 

1,500 

i i 

1,020 

Apr. 20 

1,000 

t i 

680 

Apr. 14 

500 

a 

340 

May 5 

200 

a 

136 

May 5 

500 

t i 

340 

May 6 

1,000 

t i 

680 

May 14 

100 

a 

68 

May 18 

500 

n 

340 

June 12 

200 

a 

136 


Bond No. 763 for $500 is registered in the name of Lil¬ 
lian E. Merten—Bond power executed in blank attached. 

Bond No. 2719 for $1,000 registered in the name of John 
Scaritto, Charles Scaritto—Bond power executed in blank 
attached. 

Bond No. 1191 for $100 registered in the name of C. W. 
Bennett—Bond power executed in blank attached. Also 
Bond No. 1190 for $100. 

Bond No. 566 for $500 registered in the name of Melvin 
L. Denend and Jessie E. Denend—Bond power executed in 
blank attached. 

240 Thereupon, upon cross-examination, the witness 
further testified: 
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Cross-examination: 

I do not know whether or not these entries are made in 
Mr. Jenner’s handwriting. As to where the books did 
come from, where the Trust Company got them, we found 
them in his office with other papers which pertained to 
the rest of his business, patent records, and that sort of 
thing that is in a patent attorney’s office. I have not 
checked the bonds as shown in these books with the actual 
physical bonds which we have in our possessions I do not 
handle securities in the bank; the securities are under the 
control of the officers of the bank who have access to them. 
The bonds shown on the first summary submitted by me 
were moved from the safety deposit box of Herbert W. T. 
Jenner. I know they are the same bonds that came out 
of the box. I do not know that they are the san|e that are 
referred to in this book. I have no way of telling whether 
the bonds referred to in his record are the bonfls that we 
have. I have not looked over these books to s^e whether 
they record the sale of any Hilltop Manor bonds. I com¬ 
pared the figures of bonds purchased; all these bonds bear 
serials numbers. Mr. Jenner’s books do not sho\j the serial 
numbers of the bonds purchased. 

Thereupon, counsel for plaintiff stated that he did not 
raise any point as to the authenticity of the books from 
which the compilation was made. 

Thereupon, as illustrative of how the entries ivere made 
by the decedent, reference was made to page 98 of the book 
which was called the “Cash Book” under the head 
241 “Bought 1929” appears “May 28, $1,000 bond, Hill¬ 
top Manor Company $910.” j 

I 

Thereupon, counsel for the respective parties Announced 
the evidence closed. 

And be it remembered, that the aforegoing contains the 
substance of all the evidence given on the hearing of this 
cause, and each of the exceptions stated to have been taken 
by counsel for the intervening defendant, Washington Loan 
and Trust Company, was so taken and were duly allowed 
and noted by the Court; and in order that all and each 
and every thereof may be preserved and mad^ a record 
in this cause, this statement of evidence is dfily stated, 
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signed, approved, and ordered to be made of record in the 
above entitled cause this 11th Day of June, 1934. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 

The foregoing statement of evidence is satisfactory to 
counsel. 

GEO. P. HOOVER, 

H., 

ARTHUR PETER, 

H., — y _ 

Attys. for Intervenor and 
Additional Defendant, 

Wash. Loan & Trust Co. 

W. W. ROSS, 

A tty. for Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6259. Washington Loan and Trust Company, Trustee, 
&c., Appellant, vs. David H. Blair as Successor Trustee, 
&c. United States Court of Appeals for the District of 
Columbia. Filed Jul. 3, 1934. Henry W. Hodges, Clerk. 
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IN THE 


Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


APRIL TERM, 1934. 


No. 6259. 


I 

WASHINGTON LOAN AND TRUST COMPANY, 
TRUSTEES UNDER THE LAST WILp AND 
TESTAMENT OF HERBERT W. T. JENNER, 
DECEASED, INTERVENOR, Appellant, 

VS. 

DAVID H. BLAIR, AS SUCCESSOR TRUSTEE 
UNDER DEED OF TRUST DATED NOVEM¬ 
BER 1,1928, EXECUTED BY THE CAVALIER 
CORPORATION, Appellee. 


BRIEF FOR APPELLANT. 


PRELIMINARY. 

I 

This is an appeal by the appellant (intervening defen- 

i 

dant below) from a decree in equity adjudging j and de¬ 
creeing that certain bonds in the aggregate aiqount of 


i 

i 
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$882,000, originally issued by the Hilltop Manor Com¬ 
pany, secured by deed of trust on certain real estate, 
said bonds having been thereafter marked “Cancelled” 
and now held by the appellee (plaintiff below) as succes¬ 
sor trustee, were erroneously cancelled, and that said 
bonds so marked “Cancelled” are valid outstanding- 
bonds secured by deed of trust, and are held by appellee 
as such successor trustee as additional security for the 
outstanding first and refunding mortgage bonds under 
the terms of the mortgage executed by The Cavalier 
Corporation. 

For convenience the appellant, The Washington Loan 
and Trust Company, will be referred to sometimes here¬ 
inafter as the Trust Company, and the appellee as the 
plaintiff . 

STATEMENT OF THE CASE. 

The plaintiff, David H. Blaii -, as successor trustee un¬ 
der a certain deed of trust dated November 1, 1928, exe¬ 
cuted by The Cavalier Corporation, filed his bill of com¬ 
plaint in the court below for the purpose of having that 
court by its decree authorize the sale of the property se¬ 
cured by the said mortgage, subject to the lien of 
a mortgage theretofore executed by the Hilltop Manor 
Company on the identical property, and to have 
the court decree that certain bonds in the aggre¬ 
gate amount of $882,000, originally issued by the Hilltop 
Manor Company, and thereafter marked “Cancelled”, 
were erroneously cancelled; that said bonds so cancelled 
be held to be outstanding bonds secured by the mortgage 
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executed by the Hilltop Manor Company, and tjiat said 
bonds be decreed to be held by the plaintiff as additional 
security under the terms of the mortgage executed by 
The Cavalier Corporation. (R. 18) 

The appellant, The Washington Loan and Trijst Com¬ 
pany, trustee under the last will and testament;of Her¬ 
bert W. T. Jenner, deceased, by leave of court first had 
and obtained (R. 116), intervened as a party defendant 
and filed its answer, in which it averred that | as such 
trustee it is the holder and owner of $78,100 fabe value 
of the 6y 4 % gold bonds made and executed by thb Hilltop 
Manor Company secured by deed of trust executed by the 
said Hilltop Manor Company to G. Bryan Pitts,| trustee, 
dated April 1, 1926. (R. 121) 

The appellant, Trust Company, prayed that tlie court 
decree that the said Hilltop Manor Company boncjis in the 
aggregate amount of $882,000, now in the custody of the 
plaintiff, marked 4 4 Cancelled ’ be decreed to have been in 
fact and in law cancelled and are not now secure^ by the 
deed of trust executed by the Hilltop Manor Cbmpany, 
and that ihe court further decree that the bonds field and 
owned by said Trust Company in the principal amount 

i 

of $78,100, and such other bonds as may have fieen ac¬ 
quired bona fide for value without notice ajnd now 
outstanding and uncancelled, are the only bonds which 
are now secured by the mortgage executed by thb Hilltop 

i 

Manor Company and are entitled to the wholfi of the 
security provided by said first mortgage. (R. |L21-122) 
On final hearing the court made findings of fact and 
conclusions of law (R. 124-138) and thereafter! entered 
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a decree adopting- such findings of fact and conclusions of 
law, denying the relief prayed by the Trust Company, 
and adjudging and decreeing that the said bonds orig¬ 
inally issued by the Hilltop Manor Company, marked 
with perforations spelling the word i ‘Cancelled’’, were 
so marked without authority and with intent to extin¬ 
guish the debt evidenced by said bonds, are unaffected 
by said perforations, and are valid obligations secured 
by the lien of the underlying first mortgage. (R. 141) 

SUMMARY OF THE FACTS. 

Under date of April 1, 1926, the Hilltop Manor Com¬ 
pany executed a deed of trust to G. Bryan Pitts, trustee 
to secure an issue of bonds in the aggregate sum of 
$1,400,000, with interest at the rate of 6} 4% per annum. 
This issue of bonds was acquired by The F. H. Smith 
Company and sold to the public. (R. 161) 

The Hilltop Manor Company having failed to complete 
the construction of the apartment house to be erected on 
the real estate secured by the mortgage, the trustee, G. 
Bryan Pitts, or The F. H. Smith Company, sometime 

i 

during the year 1927 took over the uncompleted building 
and designated William Frank Thyson as agent of The 
F. H. Smith Company to supervise the completion of the 
building. The said agent, Thyson, in order to complete 
the building had work done consisting of flooring, plumb¬ 
ing, heating, plastering and interior decorating, and ex¬ 
pended for said purpose the sum of approximately 
$70,000. (R. 213) 
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The F. H. Smith Company caused the real estate se¬ 
cured by the said mortgage to be conveyed to the Berk¬ 
shire Corporation, which was a subsidiary of lie F. H. 
Smith Company (R. 182). Sometime during September 
or October, 1928, Henry C. Maddux, entered into'negotia¬ 
tions with The F. H. Smith Company to acquire the 
Hilltop Manor Apartment. (R. 180) On October 27, 
1928, The Cavalier Corporation was incorporated under 
the laws of the State of Delaware, and pursuant to the 
arrangement which had been made between H. jC. Mad¬ 
dux and The F. H. Smith Company the real estate in 
question was conveyed by the Berkshire Corporation to 
The Cavalier Corporation. It was represented to Henry 
C. Maddux that the Berkshire Corporation was indebted 
to The F. H. Smith Company in the sum of 4590,000. 
(R. 181-182) The consideration for the conveyance of 
said real estate to The Cavalier Corporation by the 
Berkshire Corporation was the assumption by Tie Cava¬ 
lier Corporation of the indebtedness claimed to b^ owing 
by the Berkshire Corporation to The F. H. Smiih Com- 
pany in the sum of $590,000, and the outstanding bonds 
of Hilltop Manor Company in the amount of $1^360,000 
($40,000 of the original issue of $1,400,000 having been 
paid on maturity) secured by mortgage executed by the 
Hilltop Manor Company. (R. 178-179) 

Pursuant to this arrangement The Cavalier Corpora¬ 
tion under date of November 1, 1928, executed a mort¬ 
gage to the Columbia Trustee and Registrar Corporation 
to secure an issue of bonds in the amount of $1,^50,000, 
with interest at the rate of 6%% per annum. (jR. 176) 
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The deed of trust made by The Cavalier Corporation, 
dated November 1, 1928, styled first and refunding mort¬ 
gage, copy of which was made an exhibit to the bill of 
complaint, is set out in extenso in the record (pp. 21-80). 

The pertinent provisions of The Cavalier mortgage 
are: 

Article Oxe. 

“ section 1 . Five Hundred Ninety thousand dol¬ 
lars ($590,000) principal amount of the bonds to be 
secured hereby shall be executed by the Company 
and delivered to the Trustee for certification by it 
and shall be re-delivered to the Company at any time 
and from time to time to or upon the written order 
of the President or Vice-President of the Company 
without any obligation on the part of the Trustee to 
see to the application of said bonds or the proceeds 
thereof. Bonds to be certified and delivered under 
the provisions of this Section, may be in temporary 
or definitive form and of such denominations in con¬ 
formity with the provisions of this Deed of Trust as 
shall be requested in said order. 

‘ ‘ section 2. The remaining one million three hun¬ 
dred sixty thousand dollars ($1,360,000) principal 
amount of bonds authorized to be issued under this 
Deed of Trust shall be forthwith signed and sealed 
by the Company and delivered to the Trustee, and 
shall be by it certified and delivered from time to 
time to or upon the written order of the President or 
Vice-President of the Company to refund the follow¬ 
ing obligations of the Company (hereafter called the 
“Underlying Bonds”), to wit: 

One Million three hundred sixty thousand dollars 
($1,360,000) principal amount of First Mortgage Six 
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and Three-quarters Per Cent Gold Bonds made by 
Hilltop Manor Co., a corporation organized under 
the laws of the State of Delaware and secured by 
Deed of Trust unto G. Bryan Pitts as Trustee, dated 
the 1st day of April, 1926, and duly filed fpr record 
and recording among the Land records ofj the Dis¬ 
trict of Columbia on April 9, 1926. 

The bonds held by the Trustee under the j terms of 
this Section 2, shall be delivered by the Trustee to 
the Company or to its nominees: 

1. Whenever and as from time to time an equal 
principal amount of said Underlying Bonds, either 
cancelled or uncancelled, shall be deposited with 
the Trustee hereunder; provided however, that 
each such Underlying Bond, when deposited with 
the Trustee hereunder, shall be in form transfer¬ 
able by delivery and shall have all unmatured cou¬ 
pons, if any, attached and shall be accompanied by 
evidence satisfactory to the said Trustee that the 
matured coupons, if any, appertaining to such 
bonds, have been paid, or that funds therejfor have 
been deposited with the Trustee or Trustees under 
the Deed of Trust securing such Underlying 
Bonds. 

2. Whenever and as from time to tiipe, there 
shall be deposited with the Trustee an amount in 
cash (including principal, premium, if any, and in¬ 
terest) sufficient to retire at the next redemption 
date an aggregate principal amount of Underlying 
Bonds equal to the aggregate principal j amount 
of the Bonds so delivered by the Trusted to the 
Company.” (R. 30-31.) 


i 
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Article Two. 

“section 3. When and as each of the payments of 
principal and interest shall be made to The F. H. 
Smith Company, as Depositary hereunder, the lia¬ 
bility of the Company with respect thereto shall be 
discharged; and the holders of the bonds or coupons 
covered by such payments shall look for payment 
thereof, if any, solely to said Depositary, and shall 
cease to be entitled to the benefit of this Deed of 
Trust on account of said bonds, or coupons, to the 
extent of the particular payment. The payments so 
made shall be applied by said Depositary to the pay¬ 
ment of said bonds and coupons when due. (R. 35) 

Article Nine. 

section 8. * * * The Trustee and the Deposi¬ 
tary may advise with legal counsel and any action 
under this instrument taken or suffered in good faith 
by the Trustee and the Depositary, in accordance 
with the opinion of such counsel, shall be conclusive 
on the Company and on all holders of the bonds and 
interest coupons secured by this Deed of Trust, and 
the Trustee and the Depositary shall be fully pro¬ 
tected in respect thereof. * * * (R. 63-64) 

“section 9. (a) All bonds secured by the Under¬ 
lying Mortgage and received by or deposited with 
the Trustee under the terms of Section 2 of Article 
One shall be held by the Trustee, subject to the terms 
and provisions hereof, as additional security for the 
bonds hereby secured until such time as the Com¬ 
pany shall arrange for the release, satisfaction and 
discharge of the Underlying Mortgage. Whenever 
the Company shall have arranged for the release, 


9 


satisfaction and discharge of the Underlying Mort¬ 
gage, the Trustee may simultaneously with such re¬ 
lease, satisfaction and discharge, surrender to the 
Company, or to whomsoever the Company may des¬ 
ignate, the bonds held by it hereunder ahd secured 
by the Underlying Mortgage so releasedL satisfied 
and discharged. The Trustee may from time to time 
cause any and all such bonds received py or de¬ 
posited with the Trustee, as aforesaid, |to be as¬ 
signed, indorsed, transferred to, or registered in the 
name of the Trustee, or of a nominee of th£ Trustee, 
while held by the Trustee; and the Trustee may, in 
its discretion, cause such bonds to be stamped with a 
stamp in such form as the Trustee may determine, 
showing that they are held subject to the provisions 
of this indenture. The Trustee is hereby authorized 
and empowered with the same force and effect as if 
it were the absolute owner of any such bonjd, to give 
every consent, exercise every discretion, make every 
election, and take every step and proceeding to which 
any holder of such bonds may be entitled, so long 
as such bonds are held by the Trustee lender the 
terms hereof. 

(b) Any and all cash received by or deposited with 
the Trustee from time to time under the provisions 
of Section 2 of Article One shall be held and retained 
by the Trustee until the Trustee shall hate oppor¬ 
tunity either to purchase bonds secured by said Un¬ 
derlying Mortgage at a price not to exceed the re¬ 
demption value of said bonds with accrued interest 
or to use and apply such funds in accordance with 
the terms and provisions of said Underlying Mort¬ 
gage for the purpose of releasing, satisfying and dis¬ 
charging said Underlying Mortgage.” (S. 64-65.) 
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From the evidence in the record it appears that prior 
to September 25, 1928, The F. H. Smith Company as a 
dealer in securities was engaged in the purchase and sale 
of the Hilltop Manor Company bonds, and on said date 
it was short $3,600 face value of said bonds (R. 205). On 
October 9, 1928, The F. H. Smith Company discontinued 
the sale of Hilltop Manor Company bonds, and oil that 
date it was the owner in its own right of $8,700 face 
value of said bonds (R. 205). Beginning in October, 
1928, and continuing during succeeding months The F. 
H. Smith Company acquired in its own right bonds of the 
Hilltop Manor Company. These bonds were acquired by 
The F. H. Smith Company in exchange for its preferred 
stock, as well as for bonds owned by it and secured by 
mortgages on properties other than The Cavalier Apart¬ 
ment. (R. 203) The $882,000 face value of Hilltop 
Manor Company bonds now in the hands of the Appellee 
marked “Cancelled” were acquired by The F. H. Smith 
Company as follows: 

Exchanged for securities other than Cava¬ 
lier First and Refunding Mortgage 
Bonds, $532,900.00 

Exchanged for Cavalier First and Refund¬ 
ing Mortgage Bonds, 65,100.00 

Purchased by, The F. H. Smith Company, 51,700.00 

Acquired by branch offices in exchange for 
various securities—records not available 
to show what securities exchanged, 232,300.00 

Total $882,000.00 

(R. 203-204) 


I 
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It thus appears that of the aggregate amounjt of $882,- 
000 of Hilltop Manor Company bonds marked “Can¬ 
celled” and now held by appellee, only $65,100 of the 
said Hilltop Manor Company bonds were acquired by 
The F. H. Smith Company from the holders thereof in 
exchange for the first and refunding bonds of (The Cava¬ 
lier Corporation. (R. 203) The Hilltop Mijnor Com¬ 
pany bonds acquired by The F. H. Smith Company were 
deposited in its vault in the custody of its officers and 
employees. (R. 187, 188) 

From the evidence it is not clear just when (The F. H. 
Smith Company began to exchange the Hilltop Manor 
Company bonds for The Cavalier Corporatism bonds, 
but the books of The F. H. Smith Company show that on 
November 15, 1928, it exchanged $357,200 of the Hilltop 
Manor Company bonds for a like amount of ffihe Cava¬ 
lier Corporation bonds, and that the first saje of The 
Cavalier Corporation bonds by The F. H. Smith Com¬ 
pany to the public was on November 20, 1928j(R. 206). 

It appears that after The F. H. Smith Company had 
acquired a large amount of the bonds of tlje Hilltop 
Manor Company a conference was held at the office of The 
F. H. Smith Company at which were present, Samuel J. 
Henry, President, John H. Edwards, Jr., Vice president, 
J. Maynard Magruder, Vice President and Gerald Trim¬ 
ble, Secretary, of The F. H. Smith Company, 
and William B. Harmon, Assistant Secretary-"treasurer 
of the Columbia Trustee and Registrar Cojporation, 
trustee under The Cavalier mortgage. 
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Respecting this conference, James Maynard Magruder, 
a Vice President of The F. H. Smith Company testified: 

“I was an officer of The F. H. Smith Company. 
In the early part of 1929 I held the office of Vice 
President. I recall taking part in discussions among 
other officers of the F. II. Smith Company which led 
to a decision to have the underlying first mortgage 
bonds of the Hilltop Manor issue which had been 
deposited with the first and refunding mortgage 
trustee, marked with the word ‘‘Cancelled”. That 
decision was made in the spring of 1929. I cannot 
recall anv more accurately than that. Stating the 
facts relating to that decision, as to what happened, 
the conference was held between Mr. Henrv, mvself, 
Mr. Trimble, Mr. Harmon and perhaps another offi¬ 
cer bf The F. H. Smith Company, but they are the 
only ones that I remember as being present, in which 
the question of the handling of underlying bonds was 
discussed, and the possibility through the exchange 
of these bonds with and by the trustee was discussed, 
and it was decided that there may be a possibility 
of some of these bonds getting into the hands of the 
public and they would be negotiable, and the con¬ 
sensus of opinion at that time was to mark the bonds 
in some fashion so that they could not be used by 
someone who may get them outside of those parties 
who were entitled to them at the time, and we decided 
to mark the bonds in some fashion to prevent them 
being negotiated. 

“As to whether anv instructions were issued bv 
me or by any other officer of The Smith Company in 
connection with that decision, as I remember it, cer¬ 
tain instructions were issued. The instructions were 



13 


i 

i 


to mark the bonds with the mechanical perforating 
machine that they had in the vault of jThe Smith 
Company. It was all bonds; I mean those [bonds that 

1 . V 7 

The Smith Company had on hand at thdt time of 
underlying issues, not particularly the jissue that 
we are talking about—to mark them ‘CancelledV’ 
(R, 163-164.) " 

On cross examination he testified: 

. 

4 ‘I testified yesterday that at some time! there was 
a conference among the officers of The Smith Com¬ 
pany, at which time the cancellation of t|ie Hilltop 
bonds was discussed. I remember that. 11 testified 
that that conference occurred in the spring* of 1929. 
My recollection is not at all clear as td the time 

* i 

when that conference was held. It is a fjict that it 
was held in the spring of 1929, that is m^ best rec¬ 
ollection. It is rather difficult to state | what my 
recollection is based upon. I am able to Recall that 
it occurred in the spring of 1929 rather than in the 
month of November, 1928, because there wcfre certain 
things that occurred in 1929 that I caiiry in my 
memory. * * * 

v . I 

“As to whether when we had this conference in 

the offices of The Smith Company, as to wjiich I tes¬ 
tified, as a result of that conference, instructions 
were given by one of the officers of The Sijnith Com¬ 
pany to some officer or employee to cancel the bonds 
that The Smith Company then had in its vault, well, 
the conference was held with reference ndt only to 
the bonds in The Smith Company’s vaults, but the 
bonds that the trustee held. There was qujte a lapse 
of time, and then the bonds had already been turned 
over to the trustee. I do not know as a matter of 

i 

i 

■ 
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fact that the bonds had not been turned over to the 
trustee, and I do not think that the records will show 
otherwise.’ ’ (K. 170.) 

William B. Harmon testified: 

4 4 Relating the circumstances, some time earlv in 
1929, in the spring of that year, we were having a 
considerable volume of underlying bonds coming into 
our hands, and there was a conference held in Mr. 
Henry’s office, and during* that conference the sub¬ 
ject came up as to the liability of the companies 
in event these bonds should ever get back into the 
hands of the public, and in order to eliminate any 
chance of that it was decided that these bonds should 
be marked with the word ‘Cancelled’, run them 
through the regular machine, so that it would be no¬ 
ticed that they had been turned into the trustee in 
case they ever went into the hands of the public.” 
(R, 194.) 

On cross-examination he testified: 

“I do not recall who was the officer in the confer¬ 
ence representing The Smith Company who made the 
decision in this conference that the bonds should be 
cancelled. I do not know who of the officers present 
at that time had authority to make such a decision, 
that would be quite outside my knowledge. I do not 
know who actually did make the decision for The 
Smith Company to cancel the bonds. The only thing 
I know is that that decision, whoever made it, was 
given by way of an order bv Mr. Edwards to Mr. 
Wentz. The fact of the matter is that I was not in 
the conference when the decision was made. I was 
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not at that conference. I was at the conference 

i 

when it was proposed, when the original discussion 
came up. As to whether there was more j than one 
conference, oh, the officers of The Smith jCompany 
used to have conferences about every j morning. 
This came up in more than one conference. I at¬ 
tended one conference when the subject jcame up. 
At that conference the men were presentj whom I 
have indicated, but nothing was decided. | Later I 
was advised bv someone that a decision Shad been 
made. I was advised by Mr. Trimble that a deci¬ 
sion had been made. I was not advised j who had 
made the decision for the Smith Companj\ As to 
how long it was after this conference I j attended 
that I was advised that a decision had been; made by 
someone for The Smith Company, oh, I coul'^l not say 
definitely, but I should imagine it would be within a 
day or two.” (R. 200-201.) | 

Charles M. Wentz, an employe of The F. fL Smith 
Company, who was custodian of the vault, testified that 
he received instructions from John H. Edwajrds, Jr., 
Vice President of The F. II. Smith Company, to cancel 
the bonds of the Hilltop Manor, and thereafter as the 


Hilltop Manor Company bonds came into Tile F. H. 
Smith Company they were to be cancelled. ^R. 186.) 

Pursuant to the instructions received from paid Ed¬ 
wards, Wentz cancelled the Hilltop bonds. William B. 
Harmon was present at the time the bonds were can¬ 
celled, and aided in the act of cancelling. (R. 18$.) 


William B. Harmon further testified that hcj 
Assistant Secretary-Treasurer of the Columbia 


became 

Trustee 
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and Registrar Corporation on January 2, 1929 (R. 190); 
that sometime during the month of December, 1928, in 
advance of entering upon the performance of his duties 
as an officer of the Columbia Trustee and Registrar Cor¬ 
poration he made an audit of the bonds of that company. 
First received the Hilltop Manor Company bonds from 
The F. H. Smith Company in December, 1928 (R. 193) ; 
was in the vault of The F. H. Smith Company while the 
Hilltop Manor Company bonds were being cancelled; 
does not recall but may have helped to cancel them. (R. 
194.) He does not know who had possession of the bonds 
at the time of the transaction purporting to show an ex¬ 
change of bonds as of November 15, 1928; the bonds were 
in the vault of The F. H. Smith Company, and were ac¬ 
tually delivered to him by Wentz (R. 198). 

The witness Harmon testified that he kept the books 
of the Columbia Trustee and Registrar Corporation, 
upon which the following entries were made: 


Date 



Items 


Folio 

Debit 

Dr. Bal. 

192$ 

Nov. 15 

Ex 

for 

Cavalier 

Bonds 

J4 

$357,200.00 

$357,200.00 

Nov. 30 

Ex 

for 

Cavalier 

Bonds 

J4 

154,000.00 

511,200.00 

Dee. 31 

Ex 

for 

Cavalier 

Bonds 

J5 

90,600.00 

601,800.00 

1929 

Jan. 19 

Ex 

for 

Cavalier 

Bonds 

Jo 

29,400.00 

631,200.00 

Jan. 28 

Ex 

for 

Cavalier 

Bonds 

Jo 

12,600.00 

643,800.00 


(R. 192-193). 


He testified further that the entries of November 15, 
November 30 and December 31 do not reflect the precise 

i 

dates on which such transactions occurred, but that these 
dates were fixed arbitrarily by him, based upon data and 
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information which he obtained (R. 196-197); thkt follow¬ 
ing the cancelling of the bulk lot of bonds, thereafter in 
the exchanges of bonds which were made froih time to 
time the Hilltop Manor Company bonds whij*h he re- 
eeived in exchange for The Cavalier Corporation bonds 
had already been cancelled bv The F. H. Smith Com- 

* v 

pany. (R. 202.) 

On November 21, 1928, The F. H. Smith ^ompany 
issued to the public a circular in connection witli the sale 
of the first and refunding Cavalier bonds, in which it is 
stated: 


SECURITY 


“ These bonds will, in the opinion of counsel, be 
secured upon completion of present financing by a 
first and refunding mortgage of $l,950,00p on the 
land and modern apartment hotel building, includ¬ 
ing fixtures and equipment, known as The j Cavalier 
of Washington, D. C.” (R. 108.) 


On June 10, 1929, The F. H. Smith Company caused 
to be published in The Evening Star and the Washington 
Post a full page advertisement respecting The Cavalier 
bonds, in which it stated: 

i 

UNDERLYING MORTGAGE 

i 

“The lien on this property which underlies the 
First and Refunding Mortgage consisted originally 
of $1,400,000 6H% first mortgage bonds datjed April 
1, 1926, an equal principal amount of the first and 
refunding mortgage bonds being held by the| Trustee 
under the first and refunding mortgage and re- 


i 
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leased onlv as underlying bonds are retired and can- 
celled. To date (June 7th, 1929) the amount of this 
underlying lien has been reduced by the refunding 
operation to $568,500, as $831,500 principal amount 
of the bonds secured by the underlying mortgage 
have been retired and cancelled. Under the terms 
of the first and refunding deed of trust, the obligor 
covenants that on or before April 1, 1935, it will 
cause to be paid and satisfied all underlying bonds.’’ 
(R. 212.) 

t 

Under date of August 2, 1929, The F. H. Smith Com¬ 
pany issued to the public a circular in connection with 
the sale of the first and refunding Cavalier bonds, in 
which it stated: 

DESCRIPTION OF THE ISSUE 

“This first and refunding mortgage bond issue, 
as the name implies, was utilized to refinance the 
property, it being necessary to retire existing un¬ 
derlying obligations within the refunding period. 
Until said obligations are retired, the first and re¬ 
funding mortgage bonds are subordinate to them. 
Bonds of this issue in excess of the amount of the 
obligations secured by the underlying lien were is¬ 
sued for sale at once. The remaining bonds of this 
issue, being equal in principal amount to the out¬ 
standing obligations secured by the underlying lien 
were not released at once but were deposited with 
the Trustee named in the first and refunding deed 
of trust, to be released only to retire the underly¬ 
ing obligations. Thus, the aggregate principal 
amount of first and refunding and underlying obli¬ 
gations outstanding at any one time never exceeds 
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$1,950,000. On July 26, 1929, the outstanding un¬ 
derlying obligations consisted of $556,000, | principal 
amount of first mortgage bonds, being phrt- of an 
original issue of $1,400,000. Under the terjms of the 
first and refunding deed of trust, the obligor cove¬ 
nants that on or before April 1, 1935, it vivill cause 
to be paid and satisfied all underlying bon<jls. 

The purpose of this issue is to retire prior mort¬ 
gage indebtedness, provide long term financing for 
the property and for other corporate purposes. 

The deed of trust securing this issue cal^s for re¬ 
duction through serial maturities of $390,000 in the 

1 

issue prior to date of final maturity.” (R{ 110.) 

Edwin Fuegal, a witness called by appellantj testified 
that he was Advertising Manager of The F. H. Smith 
Company and prepared all circulars and advertising 
matter issued by that company; that the circular issued 
under date November 21,. 1928, the circular issued Au- 
gust 2, 1929, and the advertisement appearing in the 
Washington papers on June 10, 1929, were subinitted to 
and approved by counsel for The F. H. Smith Company 
before being issued (R. 209-211); that the circulars and 
advertisement were published by authority of The F. H. 
Smith Company, after having been approved jby their 
counsel. (R. 212.) 

William H. Rupp testified that he was a broker, en¬ 
gaged in the buying and selling, among others, tpe bonds 
dealt in by The F. H. Smith Company; that he purchased 
for and sold to Herbert W. T. Jenner a large ainount of 
the Hilltop Manor Company bonds (R. 214) ;| that he 
saw the advertisement of The F. H. Smith Company 
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which appeared in the local papers on June 10, 1929, and 
that he saw said Herbert W. T. Jenner with a copy of 
this advertisement and he and Jenner discussed it (R. 
215); tliat he talked to various officers of The F. H. 
Smith Company who told him that the Hilltop Manor 
Company bonds were cancelled as taken in; that there 
were only about $500,000 of said bonds outstanding* and 
they were as good as gold; that he communicated this in¬ 
formation to Jenner (R. 216); in addition, he purchased 
$6000 of Hilltop Manor Company bonds in his own right 
and by leave of court has intervened as a defendant in 
this cause (R. 217). 

Charles B. Osborn, a clerk in the trust department of 
the Trust Company, produced the original books of ac¬ 
count of Herbert W. T. Jenner showing the purchase of 
Hilltop Manor Company bonds in the amount of $78,100, 
which said bonds are now held by the Trust Company, 
as trustee under the will of said Jenner. 

A compilation made from the books of said Jenner 
shows that:— 

Prior to June 10, 1929, Jenner purchased 
Hilltop Manor Company bonds of the face 
value of, $21,200 

That subsequent to September 12, 1929, and 
continuing through the years 1929 and 
1930, and up to June 12, 1931 he purchased 
bonds of the face value of, 53,900 

The books and records of Jenner do not show 
when he made the purchase of bonds of 
the face value of $ 3 , 000 , 3,000 


(R. 138.) 


$78,100 





I 


i 


The books and records of Jenner show that ^he said 
bonds were purchased by him at prices ranging from 
par in 1927, on a scale downward to 68 in 1931 (R. 221- 

222 ). j 

THE ISSUES. ! 


The questions presented on this appeal are: 

(1) Whether the bonds of the Hilltop Manor Company, 
in the aggregate principal amount of $882,000, | marked 
“Cancelled”, and now held by the appellee as successor 
trustee, were and are in fact and in law cancelled, and 
are not now secured by the deed of trust executejl by the 
said Hilltop Manor Company, or 

(2) Whether the said bonds were erroneously j marked 
“Cancelled”, are now valid outstanding bonds secured by 
the deed of trust executed by the Hilltop Manbr Com- 
pany, and are held as additional security for the! holders 
and owners of the bonds of The Cavalier Corporation 
under the terms of the first and refunding deed of trust 
executed by it. 


(3) Whether, in view of the equities existing between 
the holders and owners of the outstanding bonds of The 
Cavalier Corporation, and the appellant in so f^r as ef- 

fects its rights and interests as the holder and <iwner of 

' I 

the bonds of the Hilltop Manor Company in thp princi¬ 
pal amount of $53,900, purchased subsequent to!Septem¬ 
ber 12, 1929, the cancelled bonds of the saidj Hilltop 
Manor Company, in the principal amount of $882,000, 


are not in fact and in law cancelled, and are notj now se¬ 
cured by the deed of trust executed by said Hilltop 
Manor Company. 


i 

i 

I 

j 
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ARGUMENT. 

I. 

i 

The bonds of the Hilltop Manor Company, in the princi¬ 
pal amount of $ 882 , 000 , marked “cancelled”, are in 
fact and in law cancelled, and are not now secured 
by the deed of trust executed by the Hilltop Manor 
Company. 

The whole cause of action of the plaintiff is based up¬ 
on Sections 1 and 2 of Article I, and Section 9 of Article 
IX of the deed of trust executed by The Cavalier Corpo¬ 
ration, which have heretofore been set out in extenso. 
It will be noticed that Section 9 of Article IX provides 
that all bonds “secured” by the Hilltop Manor Com¬ 
pany mortgage, received by or deposited with the trustee 
named in The Cavalier Corporation mortgage under the 
terms of Section 2 of Article I, “shall be held by the 
trustee, subject to the terms and provisions hereof, as 
additional security for the bonds hereby secured,” etc. 
Sub-Section 1 of Section 2, Article I, provides that the 

i 

trustee under the Cavalier mortgage may deliver Cava¬ 
lier bonds upon the deposit with it of Hilltop Manor 
Company bonds “cancelled or uncancelled.” We main¬ 
tain that when the Hilltop Manor Company bonds in 
the principal sum of $882,000 were cancelled they ceased 

i 

to be “secured” by the mortgage, and therefore are not 

i 

bonds of the character which were contemplated by The 
Cavalier mortgage to be held by the trustee as addi¬ 
tional security for the holders and owners of The Cava¬ 
lier bonds. 


I 

I 

I 

i 

i 

! 
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This is not a case where the court below made findings 
of fact upon disputed and contradictory evidence, but is 
one in which the court merely made deductions or ar- 
rived at conclusions from undisputed evidence. This be¬ 
ing the case, this court will review the evidence for the 
purpose of determining the proper deductioni and con¬ 
clusions to be made from such evidence. In other words, 
the record presents questions of law rather than fact. 

The evidence is undisputed that The F. H. Shiith Com¬ 
pany acquired the Hilltop Manor Company bonds in its 
own right; that with the exception of bonds of the face 
value of $65,100, the Hilltop Manor Company bonds in 


the aggregate amount of $882,000 marked “Cancelled” 
and now in the custody of appellee were acquired by The 


F. PI. Smith Company in exchange for securities other 
than The Cavalier Corporation bonds, and in some in¬ 
stances for cash. This is not a case wdiere hojlders and 
owners of the Hilltop Manor Company bonds exchanged 

such bonds for The Cavalier Corporation boipds upon 

! 

the representation that the Hilltop Manor Company 
bonds so exchanged were to be held as additional secur- 

i 

ity for The Cavalier Corporation bonds received by 
them. On the contrary, the evidence is undisputed that 
the holders and owners of The Cavalier Corporation 
bonds whose interests are represented by thq appellee 

i 

purchased such bonds without any representation that 
the bonds so purchased would have the additional secur¬ 
ity of the Hilltop Manor Company bonds. The only evi¬ 
dence in the record upon this question is the representa¬ 


tions in the circulars 


and advertisements of The F. H. 


i 
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Smith Company and statements made by its officers that 
Hilltop Manor Company bonds as acquired were retired 
and cancelled. 

One of the principal questions in the case is the intent 
with which the Hilltop Manor Company bonds were can¬ 
celled. The evidence is undisputed that the Hilltop 
Manor Company bonds were acquired by The F. H. Smith 
Company in its own right. As the owner of these bonds 
The F. H. Smith Company was at liberty to take any 
action it saw fit with respect to its security. It had the 
undoubted right to waive any securitv which it may have 
acquired under the terms of the mortgage. It could can¬ 
cel the bonds and thereby extinguish them. There is 
no evidence that in purchasing and acquiring the Hill¬ 
top bonds The F. H. Smith Company was undertaking 
to carry out any refunding operation, but on the con¬ 
trary, the evidence shows that the Hilltop bonds were 
acquired by The F. H. Smith Company in its own right 
and without regard to any plan of refunding. This view 
is strengthened by the fact that of the total of $882,000 
Hilltop bonds acquired by it, only bonds in the aggregate 
amount of $65,100 were received by it in exchange for a 
like amount of The Cavalier first and refunding mort¬ 
gage bonds. (R. 203.) Had The Smith Company been 
engaged in a refunding operation the logical course to be 
pursued would have been an exchange of Cavalier bonds 
for Hilltop bonds. This it did only to the limited extent 
mentioned, namely, less than eight per cent, of the ag¬ 
gregate amount of $S82,000 Hilltop bonds acquired by it. 

The evidence is undisputed that the bonds in question 
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were cancelled by one of the employees of Tli^ F. H. 
Smith Company, acting* under the orders of one of! its offi¬ 
cers. "While it is true that the evidence shows | that a 
conference was had among* the officers of The! F. H. 
Smith Company concerning* the cancelling of thq bonds, 
yet it does not appear which officer it was who mjade the 
decision that the bonds be cancelled, nor does it | appear 
that the bonds were directed to be cancelled without the 
intent of extinguishing* the bonds. 

The only evidence in the record as to the intent with 
which the bonds were cancelled is that disclosed bv the 

i 

written documents published by The F. H. Smitjh Com¬ 
pany and the oral statements made by its officers. The 
F. H. Smith Company made public announcement that 
the Hilltop Manor Company bonds were *‘retired and 
cancelled;” that as of June 7, 1929, there were oply out¬ 
standing* Hilltop Manor Company bonds in the aggregate 
amount of $568,500, and as of August 2, 1929, the!amount 
of said bonds outstanding was $556,000. Its officers un¬ 
equivocally stated that the Hilltop Manor Company 
bonds had been retired and cancelled, and that tln^re were 
outstanding only about $500,000 of said bonds, i 

Moreover, it should be borne in mind that before the 
circulars and advertisements were issued and published 
they were submitted to and approved by counsel of The 
F. H. Smith Company, and after having beeij so ap¬ 
proved were published by the authority of safd Com¬ 
pany. It hardly seems likely that eminent counsel advis¬ 
ing The F. IT. Smith Company would have approved the 
publication of circulars and advertisements announcing 
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to the public that the Hilltop Manor Company bonds had 
been “retired and cancelled 7 ’ unless the bonds were can¬ 
celled with the intent of thereby extinguishing them. 

While the decisions with practical unanimity have held 
that each case of this character must be decided upon 
its particular facts, and although our research has not 
revealed any decision in which the facts are precisely 
comparable to those disclosed here, nevertheless we sub¬ 
mit that the following cases are more nearly in point, as 
related to the facts, and that the principles stated therein 
support the contention of appellant. 

Barbano v. Central-IIudson Steamboat Co., 47 F. (2d) 
160, (C. C. A., 2nd Cir., 1931): A general creditor’s suit 
and a mortgage foreclosure suit, both brought against 
Central-Hudson Steamboat Company, were consolidated, 
and the appellants were allowed to intervene therein on 
behalf of themselves and others similarly situated. They 
claimed the right to share in the proceeds of the fore¬ 
closure sale. A special master, to whom the matter was 
referred, reported adversely to their claims, and his re¬ 
port was confirmed by order of the District Court. From 
this order they have appealed. Affirmed. 

Central-Hudson Steamboat Company, in 1899 executed 
a first mortgage upon all of its property to secure 500 
5 per cent bearer bonds of $1000 each, maturing May 1, 
1919. For convenience, this will be referred to as the 
first mortgage. In 1913 the steamboat company exe¬ 
cuted another mortgage upon all its property, also des- 

i 

ignated as a “first mortgage,” although expressly made 
subject to the lien of the 1899 mortgage. The 1913 mort- 
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gage will hereinafter be called the refundingj mortgage. 
The refunding mortgage was to secure 750 £3 per cent 
bearer bonds of $1000 each, maturing April 1,|1933. The 

i 

purposes of the mortgagor, as stated in its resolution of 
authorization as well as in the refunding mortgage itself, 
were to refund the 500 bonds outstanding under the first 
mortgage and to raise additional capital to the extent 
of $250,000. Neither purpose was fully carried out. Only 
$93,000 of refunding mortgage bonds were issued for 
cash, and less than half of the first mortgage bonds were 
exchanged for refunding mortgage bonds. A total of 
$297,000 of the first mortgage bonds remained! outstand¬ 
ing and non-exchanged. On behalf of the folders of 
these outstanding bonds, a suit to foreclose! the first 
mortgage was brought by the trustee thereunder and has 
produced a fund insufficient to pay the principal amount 
of such bonds. 

The appellants were holders of first mortgage bonds 
who exchanged th;em for refunding mortgage bonds. 

# i 

Mrs. Morschauser’s exchange of bonds, six ifi number, 
occurred on June 27, 1916, and has been selected as a test 
case. Her first mortgage bonds were delivered to the 
trustee under the refunding mortgage, who thereupon de¬ 
livered to her in exchange a like number of Refunding 
bonds. Her first mortgage bonds stamped “dancelled” 
are in the possession of the trustee. Precisely jvhen they 
were so stamped does not appear. Notwithstanding this 
exchange, Mrs. Morschauser claims to be entitled to 
share in the fund produced by foreclosure ppn passu 
with the first mortgage bondholders who did not ex- 

i 
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change. Her contention is (1) that the exchange did not 
extinguish her rights as a first mortgage bondholder; 
and (2) that, if it did, the exchange was induced by fraud, 
giving her a right to rescind it and to have her rights as 

a holder of first mortgage bonds restored. A statement 

1 

of the facts upon which fraud is predicated will be post¬ 
poned until that contention is under consideration. 
Swan, District Judge, (p. 162): 


“It is not denied that, if the first mortgage bonds 
which were exchanged were thereby extinguished, 
then the nonexclianged bonds are entitled to the 
whole of the security provided by the first mortgage. 
The dispute is whether they were so extinguished. 
That issue must be determined bv the terms of the 
mortgagor’s proposal for exchange, because the 
bondholders who make the exchange thereby accept 
that proposal. See N. Y. Security & T. Co. v. Louis¬ 
ville, E. & St. L. Consol, R. Co., 102 F. 382, 398, et 
seq., and cases there cited; 3 Thompson, Corpora¬ 
tions (3d Ed.) Sec. 2403. Cf. Anthony v. Campbell, 
112 F. 212, Sanborn, J., dissenting. The mortga¬ 
gor’s proposal is to be found in the provisions of the 
refunding mortgage. The twenty-fourth paragraph, 
set out, in full in the margin, provides that $500,000 
of the refunding bonds shall be deposited with the 
trustee to be applied for ‘taking up or paying’ a like 
amount of outstanding first mortgage bonds. The 
trustee is to deliver the deposited bonds, or ‘so many 
thereof as may from time to time be necessary,’ in 
exchange for first mortgage bonds, ‘bond for bond,’ 
or, in case such exchange cannot be made, the trus¬ 
tee is, at maturity of the first mortgage bonds, to 
sell the deposited bonds, or so many as may be nec- 



I 


I 
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essary, for cash and apply the proceeds to jpay the 
outstanding first mortgage bonds, and ‘the said out¬ 
standing bonds, when paid or exchanged as afore¬ 
said, shall be stamped upon the face by said trustee 
4 4 Cancelled/’ and shall be held and retained by said 
Trustee.’ We construe this to mean, as did the spe¬ 
cial master and the court below, that the firlst mort- 
gage bonds were to be cancelled as exchanged from 
time to time, rather than, as the appellants jcontend, 
to be cancelled in gross and only on condition that all 
the outstanding bonds were exchanged or paid. So 
construed, the surrender of first mortgage bonds in 
exchange for refunding bonds was for compilation, 
and was cancellation. See Union Trust Cb* v. Ill. 
Midland By. Co., 117 U. S. 434, 474, 29 L. Ed. 963. 
As said by Judge Woods in the New York Security 
& Trust Co. case, above cited, page 399 of f02 F.: 

44 ‘The question is one of contract or inteijtion and 
little aid is to be derived from the cited cables, since 
in every instance they have turned upon [the con¬ 
struction or force to be given to a writing or con¬ 
tract quite different from the articles of consolida¬ 
tion by which the present dispute must be deter¬ 
mined. ’ 

“No authority construing a precisely sinjilar pro¬ 
vision has been adduced, but we find nothing in the 
cases to throw doubt upon the correctness <bf the in¬ 
terpretation we have given the terms of tip refund¬ 
ing mortgage. The conduct of the part ip subse¬ 
quent to the exchange was consistent with this inter¬ 
pretation. Interest was paid and accepted j upon the 
refunding bonds, not upon the first mortgage bonds 
exchanged for them. While the same rate [was paid 
on both, until maturity of the first mortgage bonds, 
the respective dates of payment differed, j 
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Netv York Secuity & Trust Co. v. Louisville, E. & St. 
L. Consol. R. Co., 102 Fed. 382, (C. C., D. Ind., 1900): 
In this case holders of a portion of the second mortgage 
bonds of one of the constituent companies delivered tlieir 

i 

bonds to an agent of the new company in exchange for 
new bonds, nothing being said as to the disposition to 
be made of the surrendered bonds. 

Woods, Circuit Judge, (p. 398): 

“The remaining question is whether the second 
mortgage on the eastern division of the system re¬ 
mains a security for the entire original issue of 
3,000 bonds, or only for the 670 which were not ex¬ 
changed. It was alleged in the cross bill of the New 
York Security & Trust Company that the intention 
of tlie provision in the ninth article of consolidation 
was ‘that anv holder of a bond of a constituent com- 
pany, who surrendered the same in exchange for a 
bond of the consolidated company, should have the 
bond so surrendered by him kept alive as additional 
security for the consolidated bond which he had ac- 
eepted;’ but at the hearing and in the briefs the con¬ 
tention of that company has been that it holds the 

surrendered bond as additional security or collateral 

* 

to the entire issue of consolidated bonds. Most of 
the decisions cited touching the question have been 
made in cases where there was an express agree¬ 
ment or provision that the original bonds, surren¬ 
dered in exchange for new, should be kept alive, 
either for the benefit of those who surrendered them, 
or perhaps, more commonly, as collateral to the en¬ 
tire issue of new bonds. Ames v. Railroad Co., 1 
Fed. Cas. 760; Barry v. Railway Co., 34 Fed. 829, 
833; Central Trust Co. v. Marietta G. N. R. Co., 73 


Fed. 589; Mowry v. Trust Co., 76 Fed. j38; Union 
Trust Co. v. Illinois M. Ry. Co., 117 U. &. 434, 472, 
29 L. Ed. 963; Gibbes v. Railroad Co., 13 S. C. 228; 
Fidelity Insurance, Trust & Safe Depcjsit Co. v. 
Shenandoah Val. R. Co. (Va.) 9 S. F. 759. The ques¬ 
tion is one of contract or intention, and lit Te aid is to 
be derived from the cited cases, since in every in¬ 
stance they have turned upon the construction or 
force to be given to a writing or contract quite differ¬ 
ent from the articles of consolidation by which the 
present dispute must be determined. lit Mowry v. 
Farmers’ Loan & Trust Co., supra, decided by the 
United Slates Circuit Court of Appeals for the Sev¬ 
enth Circuit, it was said that, ‘ where a Novation is 
thus sought to be established, it must be shown that 
the substitution of the new obligation was with design 
and intent to extinguish the old obligation, and as 
such an act would, upon its face, appear to be against 
the interest of the holder of the bond, ^uch intent 
will not be presumed, but most be clehrly estab¬ 
lished;’ but the more relevant and domiijant propo¬ 
sition was added that ‘where the new bonds are se¬ 
cured by a new mortgage, and the old bonds are 
surrendered to the debtor, generally a prima facie 
case would be established of novation when no pur¬ 
pose of the parties appeared to retain tlie elder se¬ 
curity.’ The citation in support of this was Jones, 
Corp. Bonds, Sec. 319, 320; but that author, on the 
authority of Fidelity Insurance, Trust ^ Safe De¬ 
posit Co. v. Shenandoah Val. R. Co., supra, makes 
in section 320, the broader statement, that if ‘a bond¬ 
holder gives up his bonds, and accepts other securi¬ 
ties in their place, there is, in the absejnce of any 
agreement governing the transaction, a novation 


of the debt, a payment of the former obligations, 
and a substitution of the latter. 7 The bonds here in 
question were surrendered for exchange to the New 
lork Security & Trust Company, one of the trus¬ 
tees in the consolidated mortgage, designated pre¬ 
sumably by the board of directors of the consoli¬ 
dated company, in accordance with the fourth article 
of consolidation, as the custodian to receive and hold 
the new bonds ‘in trust for the purpose of exchange, 
according to the terms of the articles of consolida¬ 
tion.’ For the purpose of that exchange, the trust 
company was the representative of the consolidated 
company, and, though named also as one of the trus¬ 
tees in the consolidated mortgage, was performing 
no function or duty of trustee in that instrument; 
and since, by force of the consolidation, the consol¬ 
idated company became responsible for all liabil¬ 
ities, including the bonded debt, of the several con¬ 
stituent companies, when any holder of divisional 
bonds surrendered them to the trust company for 
exchange, the surrender, in legal contemplation, was 
to the debtor, and by the rule stated in the Mowry 
Case the effect was to extinguish the old bonds un- 

j 

less there was at the time a contrary purpose. 

“There was of course, no purpose on the part of 
the consolidated company to exercise the power, de¬ 
clared bv Chief Justice Waite in Claflin v. Railroad 
* 

Co., 8 Fed. 122, ‘to put out and keep out the entire 
issue (of seconds) up to the time the bonds became 
due.’ On the contrary, the intention was to substi¬ 
tute the new bonds and mortgage for the old in ac¬ 
cordance with the plan of consolidation. No proof 
of an intention inconsistent with the articles could 
prevail, and the proof reported by the master need 



not be regarded as going further. The secretary of 
the trust company, it was testified, instructed his 
subordinates that the bonds surrendered vfere to be 
held by that company ‘as against thg second 
mortgage;’ but that instruction, the report says, fol¬ 
lowed an examination of the articles of consolidation 
made at the time the bonds were received for ex¬ 
change, and can signify no more than a Conclusion 
of the secretary that the bonds should b^ so held. 
There is no evidence that any holder, when surren¬ 
dering his bonds for exchange, expressed a desire or 
intention that they should be kept alive fcjr his own 
advantage, or for the benefit of the company, or as 
an additional security for all or any part if the con¬ 
solidated bonds. Except, therefore, as j inferable 
from the articles of consolidation, there was no reser¬ 
vation. As the agent of the consolidated company 
to effect the proposed exchange of bonds, the limits 
of authority of the trust company were defined in 
the articles of consolidation, and could hot be ex- 

7 i 

ceeded. An absolute exchange, whereby, 'subject to 
the power of the directors to act in the interest of 
the company, the surrendered bonds should be ex¬ 
tinguished, it is clear was not beyond the; authority 
conferred, but any attempt to restrict the effect of 
the exchange could not lawfully go beyond the pro¬ 
visions of the fourth and ninth articles,—of the 
fourth, that in case of bonds or stock of any of the 
constituent companies remaining unexchinged ‘the 
directors of the consolidated company sljall be em¬ 
powered to make such arrangement in regard there¬ 
to, not inconsistent with these articles, is in their 
opinion the interest of said consolidate^ company 
may require’; and of the ninth, that ‘the board of 
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directors of said consolidated company may adopt 
such plan, not inconsistent with these articles, as shall 
protect the rights of the holders of new bonds issued 
in such exchange, as against the holders of any bond 
of any of such constituent companies who shall not 
exchange the same as herein provided.’ These pro¬ 
visions point in different directions; the first to the 
interest of the consolidated company, and the sec¬ 
ond to the protection of the rights of the holders of 
new bonds issued in exchange for old ones, as against 
the holder of anv unexclninged bonds of whatever 
issue of any of the constituent companies. Upon the 
latter provision is based the contention that the sur¬ 
rendered bonds were not extinguished, but are held 
as collateral security for all of the consols issued, 
and, while it is admitted that the board of directors 
of the consolidated company never adopted any plan 
or made any declarations on the subject, it is insisted 
that the case falls within the rule that equity will 
treat as done what ought to have been done, and so 
give effect to what was intended. For manifest rea¬ 
sons the doctrine is not applicable. It was not defi¬ 
nitely prescribed what should be done, and there¬ 
fore, cannot be judicially declared what ought to 
have been done. The board of directors had a mani¬ 
fest election between the two provisions. They could 
have made arrangements according to the first in 
the interest of their company, or according to the 
second for the protection of the rights of holders of 
consols issued in exchange for seconds against the 
holders of unexchanged bonds, not seconds alone, but 
of any or all of the constituent companies. It is not 
for the court to say what arrangement would have 
been best for the consolidated company, or that the 
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interest of that company and the contemplated pro¬ 
tection of the rights of bondholders could both have 
been best conserved by the same method.! Even if 


we had to do with the ninth article alone^ 1 it is not 
evident but that different plans might liave been 
adopted for effecting the contemplated protection 
of the rights of holders of the consols ^s against 
the holders of unexchanged bonds of the constituent 
companies, and the impossibility, on that supposi¬ 
tion, of a remedy in a court of equity for tjhe failure 
of the board of directors to act is not leijss evident 
than upon the articles as they are. It is!not clear, 
too, but that the arrangement or plan conjemplated, 
in order to be availing, should have been ddopted by 
the board of directors before the exchanges were 
made; but if it be accepted, as perhaps it j may, that 
the provisions in the articles should be presumed to 
have been known to those who surrendered bonds for 
exchange, and that the exchanges effectejl were all 
made upon the condition that the board of directors 
might exercise thereafter the authority conferred or 
reserved by those provisions, yet the fact [being that 
the power was capable of being exercised in two or 
more ways, was therefore discretionary, ajnd was not 
exercised at all, the posture of the case is the same 
as if the articles had provided simply for the ex¬ 
change of the old bonds secured by the respective 
underlying mortgages for new bonds Secured by 
the mortgage upon the entire property. *’ 


Page 402: 


“It is at least certain that in respect!to seconds 
the proposed exchange was deemed by alj concerned 


i 
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to be of an inferior for a better security, and when 
by the exchanges affected the new bonds were issued, 
on the basis of seventy-five for one hundred retired, 
there naturally seemed to be no necessity for action 
by the board of directors, either in the interest of 
the consolidated company or of the holders of con¬ 
solidated bonds. When surrendered for exchange 
the bonds were stamped 44 Cancelled ,’ 9 and that, it 
is fair to infer, was done with the knowledge and 
acquiescence of the owners. To quote from the opin¬ 
ion in the Midland Case, 117 U. S. 474, 29 L. Ed. 977, 
4 There was no contingency and no reservation on the 
part of those surrendering. The surrender was for 
cancellation and was cancellation. ’ It is said that 
in that case it was contemplated in the plan of reor¬ 
ganization that some of the old bonds would not be 
surrendered, and for that reason express provision 
was made that a corresponding number of the pro¬ 
posed new bonds should be cancelled. But in what 
respect is the present case different? The provi¬ 
sions quoted from the fourth and ninth articles show 
that it was contemplated that some of the old bonds 
might not be exchanged, and it necessarily resulted 
that pro tanto the new bonds deposited with the trust 
company for exchange should remain unissued; and, 
if in both cases the surrendered bonds were extin¬ 
guished, then in both alike there was, nominally at 
least, a corresponding enhancement of the security 
of the unsurrendered bonds, though not really and 
to the same extent in this case, because of the large 
prior liens to which the second mortgage was sub¬ 
ject. 

4 4 Besides the facts already stated, there is in the 
record ample proof not only that the exchanged sec- 
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onds were surrendered without condition or reser¬ 
vation, but that to treat them as alive would be in¬ 
equitable. The bonds were a negotiable; security, 
transferable by delivery from hand to hand, and, 
in dealings upon the exchanges or elsewhere, it is 
to be presumed have changed hands, or, if! not, have 
been held by the owners, on the faith of public rep¬ 
resentations made by those entitled to sp^ak on the 
subject. * * *” 


Page 403: 

i 

4 ‘ Under the circumstances, there is certainly no 

i 

substantial equity in favor of the contention that the 
surrendered bonds were kept alive for any pur¬ 
pose.’ ’ 

* 

First National Bank of Chattanooga v. Radford Trust 
Co 80 Fed. 569 (C. C. A. 6th Cir., 1897): | 

Lurton, Circuit Judge (p. 576): 

“It has been argued that these new bon4s were ac¬ 
cepted and received only as additional security to 
that afforded by the Barton mortgage ahd by the 
assignments to Ward, and were to be rjeceived in 
substitution for the old security only when all bene¬ 
ficiaries had accepted the plan of settlement, and 
when the Barton mortgage had been; cancelled, 
and that they are entitled to the benefit of both se- 
curities, the condition upon which they wbre to sur¬ 
render one never having been performed, ! This con¬ 
tention is not supported by the facts ajid circum¬ 
stances found in this record, nor can we t|elieve that 
either Mr. Montague, who acted for th£ National 
Bank, or Mr. Stivers, who represented the Savings 
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Bank, mean to have their evidence interpreted as 
supporting such a proposition. That these appel¬ 
lants should, under any circumstances, obtain an ad¬ 
ditional security to that afforded them bv the Bar- 

• * 

ton ! mortgage and the Ward deeds of trust, except 
upon condition that they should surrender the Bar¬ 
ton bonds and the benefit of the Ward assignments, 
is utterly inconsistent with the whole scheme of set¬ 
tlement which had been presented by them. That 
they were unwilling to give up the Barton bonds un¬ 
til others had done so is quite reasonable. But it is 
equally clear that, until they did agree to surren¬ 
der the Barton bonds, they could obtain no title to 
the bonds of the new corporation. A consideration 
of the whole evidence leads us to the conclusion that 
each of these banks accepted these new securities as 
a substitute for the old bonds, subject to the condi¬ 
tion that all other holders of the old issue of bonds 
should agree to a like exchange of securities, and that 
the old or Barton bonds wore retained until this 
condition had been complied with. * * *” 

Page 578: 

c 1 This election to hold and rely upon the bonds of 
the Hughes Bros. Manufacturing Company as a sub¬ 
stitute for the bonds of the Hughes Lumber Com¬ 
pany operated as a payment of the latter bonds, and 
a release of the security provided by the Barton 
mortgage. Central Trust Co. v. Cincinnati, J. & M. 
Ry. Co., 58 Fed. 500. The case of Robb v. Vos, 155 
U. S. 13, is a case where under circumstances of 
much greater hardship, a party was held to the con¬ 
sequences of an election. The principles upon which 
that case rests are those which govern this. Union 


Trust Co. v Illinois M. Ry. Co., 117 U. Sj. 435-470, 
also presents a case of the acceptance of bonds se¬ 
cured under a junior mortgage in substitution for 
bonds issued under an earlier mortgage, inhere the 
court held that acceptance worked a cancellation of 
the earlier mortgage and held the partie^ to their 
agreement.” 

Bound v. South Carolina R. Co., 78 Fed. 49 (C.C.A., 
4th Cir., 1897): j 

Morris, District Judge (p. 52): 

“He assigns as error, also, that the court refused 
to hold that, as he had originally held the bonds se¬ 
cured by the mortgage of 1868, of which th^ court de¬ 
creed that the outstanding bonds should lie paid in 
full, and as he had surrendered the bonds of 1868 
for the one he now holds, the other holdeirs of like 
bonds should not be permitted to defeat [his claim, 
and he should be restored to his rights tinder the 
mortgage of 1868. * * *” 

■ 

Page 56: 

‘ 4 The other point urged in behalf of the petitioner 
is that he is entitled to set up his surrendered bonds 
of the mortgage of 1868. The mortgage oi 1868 was 
made to secure an issue of bonds amounting to 
£620,000 sterling, all of which, except bopds to the 
value of about $145,000, had been surrendered and 
cancelled, and the first consolidated mortgage bonds 
issued in lieu thereof. These exchanges Tpere made 
in good faith, and it is difficult to see upon what 
ground the court below could have been as^ed to set 
aside the transaction. By the fifteenth clause of the 


40 


foreclosure decree passed November 23, 1892, it was 
adjudged that the fund arising from the sale should 
be applied to the payment of costs and the two 
prior mortgages in full, and the balance to the pay¬ 
ment of the first consolidated mortgage bonds in 
full, if sufficient, and if not, then pro rata. The pe¬ 
titioner, with all the other first consolidated bond¬ 
holders, is entitled to that distribution, and he failed 
to show grounds upon which the circuit court could 
have granted him more. ’ ’ 

Union Trust Co. v. Illinois Midland Railway Co., 117 

U. S. 434, 29 L. Ed. 963 (1886): 

Mr. Justice Blatchford (p. 976): 

“In the agreement made as late as May 4, 1877, 
between Grant Brothers & Co. and Waring Brothers, 
it was agreed that the former should use their best 
exertions ‘to obtain the exchange of the outstand¬ 
ing Paris and Decatur bonds which have not yet 
bebn exchanged for Illinois Midland bonds, so as to 
complete the amalgamation/ 

“The exchange and surrender of the 885 bonds 
was a completed transaction. No surrender of any 
of the Paris and Decatur bonds by anyone was made 
dependent on the surrender of any others of them 
or of the whole. Each person who surrendered gave 
up his lien under the Paris and Decatur mortgage, 
and took one under the Illinois and Midland mort¬ 
gage, as it was, and took the risk of its value. He 
left those who did not surrender to hold under the 
Paris and Decatur mortgage. There was no contin¬ 
gency and no reservation on the part of those sur¬ 
rendering. The surrender was for cancellation and 
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was concellation. The Illinois Midland [mortgage 
and bonds were and are valid. All parties got what 
they contracted for.’’ j 

As we have already pointed out, the holdersj and own¬ 
ers of The Cavalier Corporation bonds, whos<j> interests 
are represented by appellee, purchased The Cavalier Cor¬ 
poration bonds without any representation that the Hill¬ 
top Manor Company bonds would be held as ^additional 
security. The Cavalier Corporation bonds we're sold by 
The F. H. Smith Company upon the representations set 
forth in the circular and advertisements offerbd and re¬ 
ceived in evidence. In addition, John W. Tastet, sales 
correspondent of The F. H. Smith Company! who was 
engaged in the sale of securities through its mhil depart¬ 
ment, testified that he was instructed by the'officers of 

i 

that company to advise prospective customers of The 
Cavalier Corporation bonds that the Hilltop Mjanor Com¬ 
pany bonds were cancelled as taken in and thiit he made 
that representation to prospective purchasers of The 
Cavalier bonds (R. 214). j 

It was not represented to any prospective! purchaser 
of The Cavalier Corporation bonds that they! would ob- 
tain any security other than the lien of the mortgage 
upon the real estate. The purchasers of Tl^'e Cavalier 
Corporation bonds were advised in plain terms that The 
Cavalier Corporation bonds were secured oh the real 
estate described in the mortgage, subject, however, to the 
prior lien of the Hilltop Manor Company mortgage, and 
that The Cavalier Corporation mortgage wojild become 
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a first lien only upon the retirement of the prior mort¬ 
gage bonds. The evidence is clear that the purchasers 
of The Cavalier Corporation bonds were not led to be¬ 
lieve that they would obtain any additional securitv, and 
no representation was made that the Hilltop Manor 
Company bonds as taken in would be held as additional 
security for The Cavalier Corporation bonds. On the 

i _ 

contrary, the public announcement of The F. II. Smith 
Company, on the basis of which The Cavalier bonds were 
sold, declared that the Hilltop Manor Company bonds as 
taken in were “retired and cancelled.” 

AVe submit, in view of the applicable principles of 
law to the facts of this case, that the said Hilltop bonds 
in the principal amount of $882,000, marked “Cancelled”, 
were in fact and in law cancelled, and that the decree of 
the court below adjudging-and decreeing that said bonds 
were erroneously cancelled, and are valid outstanding 
bonds, secured by the deed of trust executed by the Hill¬ 
top Manor Company, is contrary to law and should be 
reversed. 
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ii. 

In view of the equities existing between the parties, the 
Hilltop Manor Company bonds in the principal 
amount of $832,000 should be held to be cancelled in 
fact and in law, in so far as affects the rights and 
interests of appellant as the holder and owner of 
Hilltop Manor bonds in the principal amount of 
$53,900, purchased by its decedent subsequent to 
September 12, 1929. 

The evidence is undisputed that Hilltop Mi'anor Com¬ 
pany bonds, at least in the amount of $53,90j0 acquired 
after June 10, 1929, and now owned and helcl by appel¬ 
lant as trustee under the will of Herbert W. |T. Jenner, 
were purchased by the decedent, Jenner, upbn the rep¬ 
resentation of The F. H. Smith Company tlnjt the Hill¬ 
top Manor Company bonds had been 1 ‘ retired and can¬ 
celled;” (R. 215) that as of June 7, 1929, [here were 
outstanding only $568,500 of the Hilltop Mpnor Com¬ 
pany bonds; (R. 212) and as of August 2, 1929, there 
were only $556,000 of said bonds outstanding.! (R. 110.) 

The evidence is likewise undisputed that th$ advertise¬ 
ments of The F. H. Smith Company appealing in the 
Washington newspapers on June 10, 1929, were brought 
to the attention of the decedent, Jenner, and that various 
officers of The F. H. Smith Company stated jto the wit¬ 
ness William Ii. Rupp that the outstanding bpnds of the 
Hilltop Manor Company did not exceed $5p0,000, and 
that such outstanding bonds were as good a^ gold. (R. 
215.) 

It is further established that these representations of 
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the officers of The F. H. Smith Company were communi¬ 
cated to the decedent, Jenner, by the witness Rupp, and 
it was on the faith of these representations, and in re¬ 
liance thereon, that the Hilltoi) Manor Company bonds 
thereafter acquired by the decedent, Jenner, were ac¬ 
tually purchased by him. 

If it be held that the owners of The Cavalier Corpora¬ 
tion bonds are not entitled to have the Hilltop Manor 
Company bonds in the principal amount of $882,000 re¬ 
vived and decreed to be valid outstanding bonds secured 
by the deed of trust executed by the Hilltop Manor Com¬ 
pany, and held as additional security for The Cavalier 
Corporation bonds they will not thereby suffer any loss 
and will not be denied anv of the benefit of their bargain. 
Thev bargained for bonds secured bv mortgage on the 
real estate owned by The Cavalier Corporation, and their 
bargain did not include anv additional securitv which 
might be afforded by the Hilltop Manor Company bonds. 
The owners and holders of The Cavalier Corporation 
bonds would have all the security they bargained for, and 
on the evidence in this case are not entitled to any greater 
securitv. 

On the contrary should it be held that appellee is en¬ 
titled to have the cancellation of the Hilltop Manor Com¬ 
pany bonds annulled, that the said cancelled bonds in 
the principal amount of $S82,000 are secured by the lien 
of the Hilltop Manor Company mortgage, and shall be 
held as additional security for the owners of The Cava¬ 
lier Corporation bonds, appellant will suffer loss for the 
reason that it will be deprived of the benefit of the bar- 
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gain made by its decedent without fault on his (Jr its j)art, 
The evidence is undisputed that Jenner, decedjent of ap¬ 
pellant bargained for and purchased Hilltop Manor Com- 

l 

pany (after June 10, 1929) upon the representation that 
there were outstanding Hilltop Manor Company bonds 
of the face value of only $556,000 (as of August 2, 1929) 
secured by the mortgage executed by the Hilltfop Manor 
Company. Should it be held that the cancejled bonds 
be revived, are secured by the lien of the Hilltop Manor 
Company mortgage, and are held by appeljee as ad¬ 
ditional securitv for the benefit of the holders! and own- 
ers of The Cavalier Corporation bonds, appellant, in¬ 
stead of owning Hilltop Manor Company bond|, the total 
outstanding amount of which does not exceed $556,000, 
secured by the Hilltop Manor Company mortgage, will 
be in the much less favorable position of owning bonds 
of an outstanding issue of the face value of $1,360,000, 
secured by the lien of the said mortgage, j In other 
words, instead of having the security its decadent bar¬ 
gained for, it will have bonds of much less security. 

It is clear that The Cavalier Corporation builds were 
marketed by The F. H. Smith Company; the jowners of 
The Cavalier Corporation bonds purchased tjhem upon 
the representations made by that company; lunder the 
terms of The Cavalier Corporation mortgage the F. H. 
Smith Company was the depository to whonji the pay¬ 
ment of principal and interest of The Cavalietf Corpora¬ 
tion bonds should be paid; payment to The F H. Smith 
Company released the obligor of any further liability; 
The F. H. Smith Company acquired the Hillljop Manor 
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Company bonds, and as the holder and owner of said 
bonds directed that they be cancelled, and this was done 
by one of its employees under its direction; after the 
cancelling- of the Hilltop Manor Company bonds The 
F. H. Smith Company, with the approval of its counsel, 
made public announcement that the said bonds were ‘ ‘re¬ 
tired and cancelled.* ’ 

It should be borne in mind that with the exception of 
bonds of the face value of $65,100, the holders and own¬ 
ers of The Cavalier Corporation bonds represented by 
the appellee in this cause did not exchange Hilltop Manor 
Company bonds for The Cavalier Corporation bonds. 
"With this exception the Hilltop Manor Company bonds 
of the face value of $882,000 were acquired by The F. H. 
Smith Company in its own right in exchange for securi¬ 
ties other than the Cavalier bonds, and for cash, and 
after being so acquired they were exchanged by The 
F. H. Smith Company for The Cavalier Corporation 
bonds. The relief sought by the appellee for the benefit 
of the owners and holders of The Cavalier Corporation 
bonds is grounded upon the claim that the Hilltop Manor 
Company bonds were cancelled through error or inad¬ 
vertence. It will be observed that the cause of action 
averred in the bill of complaint was not instituted in the 
court below for the purpose of obtaining any relief for 
The F. H. Smith Company, but its aim and purpose is to 
relieve the holders and owners of The Cavalier Corpora¬ 
tion bonds represented by the appellees of the conse¬ 
quences of the action of The F. II. Smith Company in 
cancelling the Hilltop Manor Company bonds. We sub- 
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mit. that whatever right the appellee may assort on be¬ 
half of such bondholders represented by him as success- 
sor trustee, it must necessarily be such rigljt as The 
F. H. Smith Company might assert if it were seeking to 
be relieved of the consequences resulting from its action 
in cancelling the bonds. Therefore, whatever j relief ap¬ 
pellee may seek on behalf of the bondholders jfor whom 

he is successor trustee under The Cavalier mortgage it 

1 

must necessarily rest upon a like right that The F. H. 
Smith Company could assert had it retained The Cava¬ 
lier Corporation bonds instead of selling them to the 
present owners and holders thereof. 

If any loss should result from the act of The F. H. 
Smith Company in cancelling the Hilltop Majnor Com¬ 
pany bonds, it should be borne by the holders and owners 
of The Cavalier Corporation bonds instead of the estate 
of appellant’s decedent by reason of the equitable prin¬ 
ciple that where “situations have been created by the 
action, inaction or negligence of parties, they ^hould not 
be permitted to take advantage of them to the Jdetriment 
of innocent persons who have been without Negligence 

i 

on their part, led to act upon such situations. ”| 

It being established that of the bonds of the Hilltop 
Manor Company in the principal amount of $78,100, now 
held and owned by appellant as trustee under ihe will of 
Jenner, that at least $53,900 thereof were purchased by 
its decedent, Jenner, upon the representatioh by The 

i 

F. H. Smith Company that the Hilltop bonds | had been 
cancelled and retired as acquired by it, therefore, this 
principle of equity is peculiarly applicable heije. 

I 4 
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Rlioderick v. Swart sell , 65 P. (2d) 813 (App. 1). C., 
1933): . 

Suit in equity to cancel release of deed of trust. 
From a decree dismissing the bill, the plaintiffs appeal. 
Affirmed. 

On the question as to the relative rights of the plain¬ 
tiffs, whose notes were released by the trustees, and the 
Shoreham Investment Co., which took a new second mort¬ 
gage on the'premises involved in the litigation, Groner, 
Associate Justice, said (p. 819): 

“It is enough, we think, to say that none of the 
circumstances shown here are sufficient to impose 
on investment company the duty of doing anything 
more than the statements of fact found by the trial 
court show it did. It saw to it that all the money 
necessary to pay the notes to the holders was paid to 
the agent authorized to receive it. It saw a fund 
established in bank earmarked for the use of such 
noteholders. It had no reason to suspect betrayal 
of the trust by the agent, and it was not in such a 
case required to go further. The subsequent em¬ 
bezzlement of the fund by the Swartzell Company 
was the immediate cause of the loss to plaintiffs, and 
if they are the innocent victims of this wrongdoing, 
so also would the investment company be if it had 
to bear the loss. And so in recognition of this latter 
fact, and without regard to the questions we have 
discussed and even if our conclusion in relation to 
their legal effect were otherwise, we are brought 
face to face with a rule which a court of equity al¬ 
ways applies, viz., where confronted by the problem 
which of two innocent persons must bear a loss, to 
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impose it on the one who made it possible. Here 
the facts show that plaintiffs placed thefr money 
with Swartzell Company for investment, 'that com¬ 
pany, as tlieir agent, chose with their approval the 
form of investment, and when the same! matured, 
apparently with like authority, invested i again in 
their behalf. They relied upon the standing and 
reputation of their agent, and placed themselves in 
its hands. So far as the record shows, tjiey made 
no investigation of their own to determine hither the 
nature of their securitv or the contract under which 

* i 

it was held. Their confidence in Swartzell Company 
was complete. It was their agent to receive their 
money. When this transaction was completed, the 
money paid their agent and the release 'recorded, 
they continued to receive their interest jfor more 
than a year and up to the time Swartzell Company 
became bankrupt. That their confidence wa$ imposed 
on is their own misfortune. They constituted Swart¬ 
zell Company agent to collect their money, and on 
payment to it authorized release of the trijist. They 
remained silent long after the transfers were com- 
pleted and when at least constructively they had 
notice that the security of their debt had been re¬ 
leased. As between the two, therefore, the degree 
of negligence is preponderantly against plaintiffs. 
All that the record shows as to investment! company 
is that it knew that the record title holders of the 
land were the nominees of the Swartzell Company 
and therefore answerable to them. In all!else they 
were vigilant in seeing that a sufficient special fund 
was created and earmarked with the claim of the 
noteholders. This is certainly not enougfh in our 
opinion to justify us in saying that as between these 
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two innocent parties the investment company should 
be the one to suffer, for it was the plaintiffs and 
those in like situation with them whose confidence 
and reliance gave the wrongdoer the means whereby 
the wrong was done. See National Co. v. Hibbs, 229 
U. S. 391, 57 L. ed. 1241; In re McIntyre & Co., 181 
Fed. 955; Gray v. Jacobsen, 56 App. D. C. 353, 13 F. 
(2d) 954.” 

Davison v. Morgan, 60 Apjj. D. C. 161 (1931): 

Bill in equity to enjoin incumbering property and to 
set aside a deed. From a decree dismissing the bill, com¬ 
plainant appeals. Affirmed. 

It appears that there was a conspiracy between a real 
estate agent and a purported purchaser of the property 
of plaintiff to defraud the grantor by inducing she and 
her husband to execute a deed of conveyance to the pur¬ 
chaser in return for the purchaser’s check and note se¬ 
cured by deed of trust and to deliver the deed and deed 
of trust to the real estate agent to be recorded. The 
agent withheld the deed of trust from record, and by 
means of deed of conveyance procured loan from other 
persons who made a loan on a deed of trust executed by 
the purported grantees after searching the record. In 
discussing the equities between the grantor and the 
holder of the deed of trust, Martin, Chief Justice, said 

(p. 162): 

u Moreover, we are constrained to agree with the 
view that the case is governed by the principle that, 
where 6 situations have been created by the action, 
inaction or negligence of parties, they should not be 
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permitted to take advantage of them to the detri¬ 
ment of those innocent persons who have t^een, with¬ 
out negligence of their own, led to act lipon such 
situations.’ Mr. Justice Morris, in Carusi y. Savary, 
6 App. D. C. 344. In general it may be said that, if 
a situation arises which must result in ldss to one 
of two parties, that one must sutler whbse negli¬ 
gence has brought the situation about.” 

, 

Fifth Congregational Church v. Bright, 28 APP- D» C. 
229 (1906): 

Bill in equity to set aside a release of a dee<jl of trust, 
by reason of the forgery of a check in payment of the 
debt. | 

Mr. Justice Robb (p. 239): j 

j 

“Moreover, Mr. Bright, in selecting Ashford as 
his agent for the collection of this note, made the 
fraud possible, for it is apparent that Ashford used 
two notes, one of which must have been ^ forgery. 
To obtain the money from Seymour and tjo procure 
the signature of his cotrustee to the release, he 
marked one ‘paid and cancelled’ and th<^ other he 
sent his principal, Mr. Bright, marked ‘extended.’ 
Throughout the transaction, as above stated, he rep¬ 
resented Mr. Bright as Mr. Bright’s agent, and, as 
this court said in Carusi v. Savary, 6 AppJ D. C. (at 
page) 344: ‘The question in this case, as iwe under¬ 
stand it, is which of two innocent persons should 
be required to suffer the loss occasioned by the 
wrongful act of a third person; the one v^ho, by his 
negligence or inadvertence, has placed lit in .the 
power of such third person to perpetrate the wrong 
which otherwise would not have been perpetrated, or 
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the one who, without any negligence on his own part, 
has been misled by the wrongdoer into a situation 
into which otherwise lie would not have entered. And 
in the light of modern equity, of the overwhelming 
mass of modern judicial decision, and of what seems 
to us to be the dictate of natural justice, that ques¬ 
tion, in our opinion, can admit of but one answer.’ 
Had Bright sent the note to a bank or trust company 
for collection or extension, notice would have been 
given Seymour prior to the maturity of the note, and 
Ashford would not have been in a position to perpe¬ 
trate the fraud, for, had Seymour made payment to 
a bank or trust company, the money would have been 
promptly remitted, and Bright’s note would have 
been marked ‘Paid and Cancelled,’ instead of ‘Ex¬ 
tended.’ ” 

Pirkey v. Williams, 45 App. D. C. 590 (1917): 

Appeal from a decree dismissing appellant’s bill seek¬ 
ing to have appellees deliver to him 10 shares of stock 
upon the ground that the appellee, Williams, who had 
received the stock from Lewis Johnson & Co., to whom 
appellant, Pirkey, had intrusted it to sell, was not a bona 
fide holder for value. 

Mr. Justice Robb (p. 599): 

“It would be difficult, however, under any view 
of the case, to reach the conclusion that Mr. Williams 
was not a purchaser for value. The brokers did no 
more with Mr. Pirkev’s stock than they were author- 
ized to do; and even though Mr. Williams had known 
from what source they obtained these ten shares 
of stock, he could not have known that they would 
fail to invest the proceeds which they received from 
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him in Mergenthaler’s stock, as directed by Mr. 
Pirkey. They still were a going concern, ahd appar¬ 
ently doing business as usual. As a matter of fact, 
Mr. Williams had no knowledge of Mr. I Pirkey’s 
transactions with the brokers, and, like Mif. Pirkey, 
he had the right to assume that they would act in 
good faith toward all other customers. This, there¬ 
fore, is a case where one of two innocent parties 
must suffer by the act of a third, and, as Mb. Pirkey, 
by his indorsement in blank, made possible the loss, 
he must bear it. National Safe Deposit $av. & T. 
Co. v. Hibbs, 229 IT. S. 391, 57 L. Ed. 1248.” 

National Safe Deposit Savings & Trust Coinpany v. 

Hibbs, 229 U. S. 391, 57 L. Ed. 1241 (1913): 

Mr. Justice Day (p. 396): j 

“Here one of two innocent persons irnjst suffer 
and the question at last is, Where shall the loss fall? 
It is undeniable that the broker obtained the stock 
certificates, containing all the indicia of ownership 
and possible of ready transfer, from one who had 
possession with the bank’s consent, and whb brought 
the certificates to him, apparently clothed! with the 
full ownership thereof by all the tests 1 usually ap¬ 
plied by business men to gain knowledge jupon the 
subject before making a purchase of such jproperty. 
On the other hand, the bank, for a legitimate pur¬ 
pose, with confidence in one of its own ejnployees, 
intrusted the certificates to him, with evervj evidence 
of title and transferability upon them. The bank’s 
trusted agent, in gross breach of his dutv ? whether 
with technical criminality or not is unnjnportant, 
took such certificates, thus authenticated 'with evi- 
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dence of title, to one who, in the ordinary course of 
business, sold them to parties who paid full value for 
them. In such case we think the principles which 
underlie equitable estoppel place the loss upon him 
whose misplaced confidence has made the wrong pos¬ 
sible. Applying this principle, we think the Court 
of Appeals was right in affirming the judgment of 
the Supreme Court, and its judgment is affirmed.” 

Arms Drury, Inc. v. Columbia Title Ins. Co., 65 F. 

(2d) 811. (App. D. C. 1933): 

Martin, Chief Justice (p. 812): 

“We think the decision of the lower court was 
right. The case is governed by the rule that where 
one of two innocent persons must suffer a loss the 
one whose act was the cause of the loss should bear 
the consequences. As otherwise stated the prin¬ 
ciples which underlie equitable estoppel place the 
loss upon him whose misplaced confidence has made 
the wrong possible. Central National Bank v. Na¬ 
tional Metropolitan Bank, 31 App. D. C. 391; Na¬ 
tional Safe Deposit Company v. IJibbs, 229 U. S. 391, 
57 L. Ed. 1241.” 


CONCLUSION. 

It is respectfully submitted that the decree of the court 
below should be reversed and the cause remanded with 
directions to enter a decree that the bonds of the Hill¬ 
top Manor Company, in the principal amount of $882,000, 
marked “Cancelled”, and now in the custody of the 
appellee, are in fact and in law cancelled in so far as 
affects the rights and interests of the appellant, at least 
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to the extent of bonds of the Hilltop Manor Company in 
the principal amount of $53,900, purchased bf its de¬ 
cedent, Jenner, subsequent to September 12, 1|929, and 
now held and owned by it as trustee. j 

i 

Respectfully submitted, 

Arthur Peter, | 

George P. Hoover, 

Attorneys for Appellant. 

Washington, D. C., 

October 23, 1934. 
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identical cases litigated in Pennsylvania an^ 

New York States’ Courts.J. 25 

V. Concerning Appellant’s Brief.j. 27 

CONCLUSION. j. 36 
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In the 



FOR THE DISTRICT OF COLUMBIAI 

! 

April Term, 1934. 


No. 6259. 

- r 

WASHINGTON LOAN AND TRUST COMPANY, 
TRUSTEE UNDER THE LAST WILL |AND 
TESTAMENT OF HERBERT W. T. JENjNER, 
DECEASED, INTERVENOR, Appellant, | 

| 

DAVID II. BLAIR, AS SUCCESSOR TRUSTEE 
UNDER DEED OF TRUST DATED NOVEM¬ 
BER 1, 192S, EXECUTED BY THE CAVALIER 
CORPORATION, Appellee. ! 
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BRIEF FOR APPELLEE. 

i 

■ 

! 

PRELIMINARY. 

This is an appeal by an intervening defendant Ipelow, 
from a decree in equity entered by the Supreme 
Court of the District of Columbia in favor ^>f the 
appellee (plaintiff below, and hereinafter for conven¬ 
ience called the plaintiff), as successor trustee udder a 
first and refunding mortgage issued by The C$valier 
Corporation, in the face amount of SI,950,000 on 
real estate and personal property in the City of jWash- 
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ington, District of Columbia, known as The Cavalier 
Apartment Hotel. Plaintiff brought his suit to foreclose 
said mortgage on account of defaults which were 
admitted. The Court was asked to determine the 
amount of the lien of a superior underlying first mort¬ 
gage, issued by Hilltop Manor Co., on the property in 
the face amount of 81,400,000, and, in connection 
therewith, to decree that 8882,000 face amount of the 
underlying first mortgage bonds held as additional 
security by the first and refunding mortgage trustee, 
which are marked “cancelled,” are valid outstanding 
bonds, secured by the lien of the first mortgage, on the 
grounds that said bonds were marked “cancelled’’ 
through error, without authority, merely to prevent 
the possibility of their negotiation in the hands of 
outside parties, and with no intent to extinguish the 
lien of said bonds or to affect their status as additional 
security for the first and refunding mortgage bond¬ 
holders. 

The appellant, as the holder of 878,100 face amount 
of the underlying first mortgage bonds, was allowed 
to intervene as a defendant, and contended that the 
lien of the 8882,000 face amount of underlying first 
mortgage bonds held by the first and refunding mort¬ 
gage trustee was extinguished by the said marking. 

The owner of the property and the trustee under the 
underlying first mortgage, as defendants, as well as 
the appellant, were represented at the trial. 

The Court below filed a memorandum opinion (R. 
123), made findings of fact and conclusions of law 
(R. 123-138), and entered a final decree (R. 138). 
Among said findings of fact and conclusions of law are 
the following: 

“ Twenty-second. That all of the 8882,000 
; principal amount of first mortgage bonds held by 
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the plaintiff as successor trustee and marked 
4 cancelled/ were so marked through error and with 
no intent to extinguish the obligation or th|e lien 
of said bonds.” (R. 133.) 

S * 

“Second. That by the terms of the first and 
refunding mortgage the underlying first mortgage 
bonds erroneously marked ‘Cancelled’ werejto be 
held as additional security for the first and refund¬ 
ing mortgage bonds, and the holders of said first 
and refunding mortgage bonds have the right to 
rely upon said provisions of said mortgage; that 
neither The F. H. Smith Company nor Colombia 
Trustee and Registrar Corporation had any right 
or power to extinguish the obligation or tlje lien 
of these bonds, or to deprive the first and refunding 
mortgage bondholders of the additional security 
provided for in their contract; that the marking 
of these bonds ‘cancelled/ under the circumstances, 
could have no legal effect upon their validity, and 
that their present form does not affect their {status 
as valid outstanding bonds secured by the jien of 
the underlying first mortgage.” (R. 133—1|34.) 

i 

“Third. That the underlying first mortgage 
bonds held by the plaintiff, David H. Bl^ir, as 
successor first and refunding mortgage trustee, are 
valid outstanding bonds secured by the lien j of the 
underlying first mortgage, and are held tj>y the 
plaintiff as additional security for the outstanding 
first and refunding mortgage bonds.” (R. l|34.) 

“Fifth. That no right of any other un 
first mortgage bondholder is involved h 
impaired by this holding since they are not parties 
to the first and refunding mortgage, and will 
receive all that they are entitled to undet their 
own contract.” (R. 134.) 

! 
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SUMMARY OF THE FACTS. 

In 1926, The F. H. Smith Company, a real estate 
mortgage bond house of Washington, D. C., financed 
the construction of the building now on the mortgaged 
real estate through the sale to the public of an issue of 
$1,400,000 first mortgage bonds, executed by the 
defendant below, Hilltop Manor Co., the then owner, 
and dated April 1, 1926. Later it acquired control of 
the property and in 1928 caused it to be sold and 
transferred to the present owner, the defendant below, 
The Cavalier Corporation. A part of the consideration 
paid by the said defendant was $1,950,000 first and 
refunding mortgage bonds, constituting all of a new 
issud of which said defendant is the obligor, and the 
plaintiff is the successor trustee. The date of this 
mortgage is November 1, 1928 (R. 14). 

The F. H. Smith Company, having obtained $590,000 
of the first and refunding mortgage bonds, immediately 
advertised them and began the sale of them to the 
public (R. 14). It undertook to obtain the $1,360,000 
outstanding underlying bonds of the first mortgage 
issue heretofore referred to ($40,000 bonds of said issue 
having been previously retired) and to carry out the 
refunding operation in accordance with the terms of the 
first and refunding mortgage (R. 130-179), which 
provides that bonds of the first and refunding issue, in 
an amount equal to the total amount of the outstanding 
first mortgage bonds, should be delivered to the first 
and refunding mortgage trustee to be delivered by it 
to the owner’s nominee (in this case, The F. H. Smith 
Company) upon deposit with said trustee of an equal 
principal amount of cancelled or uncancelled underlying 
first mortgage bonds (R. 12). 

The first mortgage provides (Article Two, Sections 
4, 5, and 6) that any of the bonds secured thereunder 
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might be redeemed on any interest date, whereupon 
said redeemed bonds would cease to be entitled tb any 
benefit of the lien of said mortgage. None of said 
bonds have been redeemed (R. 129). 

The remaining $1,360,000 bonds of the first and 
refunding issue were, accordingly, held by Colombia 
Trustee and Registrar Corporation, plaintiff’s prejieces- 
or trustee under the first and refunding mortgage, for 
the purpose of refunding the outstanding first mortgage 
bonds. The F. H. Smith Company acquired arid de¬ 
posited with said Columbia Trustee and Registrar 
Corporation underlying first mortgage bonds in the 
total principal amount of $882,000, which bonbs are 
now held by the plaintiff. The $882,000 firsjt and 
refunding mortgage bonds received for the first mort¬ 
gage bonds so deposited were sold by The Smith j Com¬ 
pany to the public. The remaining $478,006 face 
amount of first mortgage bonds are outstanding jin the 
hands of the public (R. 129-130). $1,472,000 face 

amount of the first and refunding mortgage bonds are 
outstanding in the hands of the public (R. 130). j 
The first and refunding mortgage provides (Article 
Nine, Section 9) that the bonds secured by the first 
mortgage so deposited with the first and refunding 
mortgage trustee should be held by said trustee as 
additional security for the issue of first and refunding 
mortgage bonds until such time as the obligor Should 
arrange for the release, satisfaction and discharge of 
the first mortgage; that whenever the obligor had 
arranged for the release, satisfaction and discharge of 
the underlying first mortgage, said trustee might sur¬ 
render to the obligor the first mortgage underlying 
bonds so held by said trustee; also that the refunding 
trustee might cause the underlying mortgage j bonds 
held by it to be assigned, endorsed, transferred j to, or 

! 

i 

i 
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registered in the name of said trustee, and the trustee 
might cause such bonds to be stamped showing that 
they were held subject to the provisions of the first 
and refunding mortgage; also that said trustee was 
authorized and empowered “with the same force and 
effect as if it were the absolute owner of any such bond, 
to give every consent, exercise every discretion, make 
every election, and take every step and proceeding to 
which any holder of such bonds may be entitled, so 
long as such bonds are held by the trustee under the 
terms hereof.” (R. 13-14.) 

The obligor has not arranged for the release, satis¬ 
faction or discharge of the first mortgage (R. 131). 

The bonds secured by the first mortgage mature 
serially; bonds numbers 1 to 60, inclusive, aggregating 
$40,000 in principal amount matured according to their 
terms prior to the date of the first and refunding 
mortgage, and are not involved in this suit; the balance 
become due according to their terms at yearly intervals 
up to the final maturity date of the mortgage on April 1, 
1936 (R. 129). 

After a large number of the underlying first mortgage 
bonds had been deposited with the first and refunding 
mortgage trustee by The F. H. Smith Company, which 
obtained a like amount of first and refunding bonds in 
exchange therefor, certain officers of The Smith Com¬ 
pany, under the mistaken belief that the obligation 
and the lien of the underlying first mortgage bonds 
were automatically extinguished when said bonds were 
deposited with the first and refunding trustee, said 
officers overlooking or being unaware of the provision 
of the first and refunding mortgage whereby the 
underlying mortgage bonds so deposited were to be 
held as additional security for the first and refunding 
mortgage bonds, and solely for the purpose of prevent- 
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ing loss in case any of the deposited first mortgage 
bonds in some way were obtained by purchasers for 
value after some possible loss or theft of said bonds, 
decided that the first mortgage bonds so deposited 
should be marked “cancelled” and, under the direction 
of one or more of these officers, an employee <pf The 
F. H. Smith Company marked all of the bonds which 
were then deposited with the word “ cancelled, f’ and 
under like direction marked all of the first mortgage 
bonds, which thereafter were obtained by The F. H. 
Smith Company, “cancelled” before offering themjto the 
first and refunding trustee in exchange for fir^t and 
refunding bonds. The officer of the first and refunding 
trustee in charge of the refunding operation, under the 
same mistaken belief that the lien of the first mortgage 
bonds was automatically extinguished, and overlooking 
or being unaware of the said provision of the fir^t and 
refunding mortgage, and wdth the sole intent of prevent¬ 
ing loss, agreed that the first mortgage bonds Should 
be marked “cancelled” before being offered for exchange. 
All deposited bonds were so marked (R. 131, 16^, 164, 
165, 186, 194). 

The obligor corporation did not authorize The 
F. H. Smith Company, or any one else, to maiik the 
bonds “cancelled,” and said obligor did not kno\y that 
they were so marked until long afterwards (R. 131f 180). 

Appellant’s decedent (Herbert W. T. Jenner) pur¬ 
chased $53,900 face amount of the Hilltop Manor 
underlying first mortgage bonds from persons unknown, 
but other than The F. H. Smith Company, after reading 
a circular and an advertisement published by} The 
F. H. Smith Company offering for sale bonds cj>f the 
Cavalier first and refunding mortgage issue (ncjt the 
issue purchased by Jenner), which circular and adver¬ 
tisement contained statements to the effect that the 
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lien of the underlying first mortgage had been reduced 
by the amount of said bonds then held by the first and 
refunding mortgage trustee (R. 132-138). 

The F. H. Smith Company had sold the entire issue 
of underlying first mortgage bonds prior to the date of 
the first and refunding mortgage. On the dates said 
circular and advertisement were published, The F. H. 
Smith Company was engaged in purchasing and not in 
selling bonds of the Hilltop Manor underlying first 
mortgage issue, and on said dates it was engaged in 
selling to the public bonds of the Cavalier first and 
refunding mortgage issue (R. 133). 

9 

THE ISSUES. 

The only issues involved below were: 

First, issues of fact as to the circumstances under 
which the bonds were marked “cancelled,” that is, 
who marked them “cancelled,” the relationship of that 
person to the parties in interest, the authority of said 
person to so mark said bonds, and the intent of the 
various parties involved in connection with their being 
so marked. These questions have all been determined 
by the Court below. 

Second, an issue of law as to whether the contractual 
rights of the first and refunding mortgage bondholders 
to have the deposited underlying first mortgage bonds 
held for them as additional security, are affected, to 
their detriment and in the interest of persons not privy 
to the transactions involved, by said bonds having 
been marked “cancelled” under the circumstances. 
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ARGUMENT. 

L | 

The change in the instrument (the mark ^Can¬ 
celled”) is of such a nature that it can h^ve no 
effect on the rights of the interested parties. 


(A) Alteration without purpose to 

CHANGE TERMS OF INSTRUMENT DOES NOT 

■ 

VITIATE INSTRUMENT. 


If the change herein be what is known as an altera¬ 
tion, which must be made by a party in interest, the 
rule is that a physical change made by a party in in¬ 
terest will not vitiate the instrument where such a 
change is a result of a mistake of fact or a mere in¬ 
advertence, made without any purpose to chapge the 
terms of the instrument. 2 Corpus Juris, pag^ 1227, 
and the cases cited thereunder. 

(B) Spoliation not effective to changej 

MEANING OF INSTRUMENT. 

If the change be what is known as spoliation, wlhich is 
the case where it is made by a stranger to the instru¬ 
ment, it can have no effect on the rights of the interested 
parties and is wholly immaterial and ineffective to give 
the instrument any other or different meaning or 
operation than that which attached to it before such 
change. 2 Corpus Juris, page 1233, and cases there¬ 
under, including Gleason v. Hamilton, 138 N. Y. 353, 
34 NE 283, 21 LRA 210; Casoni v. Jerome, 58 N. Y. 
315; Waldorf v. Simpson, 15 App. Div. 297, 4^[ NYS 
921; Trow v. Glen Cove Starch Co., 1 Daly 280; Waring 
v. Smyth, 2 Barb. Ch. 119,47 Amd. 299. j 

The act of marking the bonds cancelled was per¬ 
formed by an employee of The F. H. Smith Company 
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under the direction of one or more of its officers, which 
said act was consented to by an employee of the first 
and refunding mortgage trustee. The F. H. Smith 
Company had sold the issue of first mortgage bonds to 
the public and was engaged in selling the first and re¬ 
funding mortgage bonds to the public. It undertook 
to carry out the refunding operation by procuring the 
outstanding first mortgage bonds and turning them in 
to the first and refunding trustee, whereupon it ob¬ 
tained first and refunding bonds in like amount and sold 
the latter bonds to the public. The Smith Company 
w^as not the obligor under either issue. It did owe a 
duty to the obligor to carry out the refunding operation, 
it having agreed to do this in connection with the sale 
of the property to the obligor who gave the bonds of 
the first and refunding issue as part of the purchase 
price. Having undertaken to carry out the refunding, 
it ow’ed a duty to the first and refunding mortgage 
bondholders, to whom it sold these bonds, to carry 
out said refunding operation in accordance with the 
terms of the first and refunding mortgage. If it had 
deliberately sought to deprive the first and refunding 
bondholders of their rights by marking these bonds 
“cancelled,” this w^ould have constituted a breach of 
trust, wdiich a court of equity would rectify. Atwood 
v. Shenandoah Va. R. Co ., 85 Va. 966, 9 S. E. 748, is a 
case where the court said, in passing upon a similar 
question: 

“Another objection made and most earnestly 
pressed is that the 1,560 bonds are imperfect and 
void, because they have never been certified by the 
trustee. The all-sufficient answer is that, for the 
purpose of enforcing the lien of these bonds under 
the first mortgage for the benefit of the general 
mortgage bondholders, it is not necessary that they 
should be certified, and, w’ere it necessary, a court 
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of equity would, without hesitation, compfel the 
trustee to certify them. It was his duty to do so, 
and his neglect, omission, or refusal to perform that 
duty, can not, in equity, be permitted to defeat the 
rights of the general mortgage bondholder^, who 
were induced to believe, and had the right to be¬ 
lieve, that these securities, upon the faith of;which 
they parted with their money, were in all respects 
regular and complete. It is a maxim of universal 
application that ‘ equity regards and treaty that 
as done which in good conscience ought to beldone.’ 
This maxim is the source of a large part cjf that 
division of equity jurisprudence which concerns 
equitable property, and the doctrines anq rules 
which create and define equitable estates or 
interests are in great measure derived frqm its 
operation. The true meaning of this maxim is 
that equity will treat the subject-matter of ja con¬ 
tract, as to collateral consequences and incidents, 
in the same manner as if the final acts contem¬ 
plated by the parties had been executed exactly 
as they ought to have been, not as they might have 
been executed. 1 Pom. Eq. Jur. sec. 364, and 
note. * * * It may here be said, parenthetically, 
that, in the light of the equitable doctrine above 
stated, the provision, 'and, without such! certi¬ 
ficate, said bonds shall not be valid or obligatory 
for any purpose whatever,’ can in no manner 
invalidate the bonds pledged as additional security 
for the benefit of the general mortgage bond¬ 
holders. * * * Courts will not allow a clear trust 
to fail for want of a trustee, nor will they ^llow a 
trust to fail by reason of any act or omission of the 
trustee. Therefore courts will not allow a tipust to 
fail or to be defeated by the refusal or neglect of 
the trustee to execute a power, if such power is so 
given that it is reasonably certain that the j donor 
intended that it should be exercised. This dobtrine, 
the soundness of which is beyond all question, so 
aptly applies to the case in hand as to led-ve no 
room for doubt that, if necessary, a court of Equity 
would compel the trustee to certify the bonds in 
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question, it being a duty expressly imposed by the 
terms of the trust.” 

The same reasoning applies, of course, in case the 
first and refunding trustee herein had deliberately com¬ 
mitted a breach of its trust in marking the bonds 
“ cancelled.” 

As a matter of fact, the change in these bonds was 
made in complete good faith with the sole intent and 
purpose of protecting the refunding bondholders from 
loss which might occur in case the deposited bonds 
should in some manner get out of the possession of the 
trustee and come into the possession of a bona fide 
purchaser for value. 

(C) Unauthorized change can not de¬ 

stroy rights. 

The change here was unauthorized, and the rule is 
that an unauthorized change in an instrument, whether 
it is a mere spoliation or an alteration, will not deprive 
the party against whom it is made of any rights, or 
confer upon any other person any title. 2 Corpus 
Juris , page 1179, paragraph 10, and the cases cited 
thereunder, including Flannagan v. National Union 
Bank , 2 NYS 488. 

(D) Debt not extinguished in absence 

OF FRAUD. 

The plaintiff has the right to have the bonds restored 
to their original form under the rule that the validity of 
an instrument, innocently altered through ignorance 
or mistake, may be revived by the restoration of it to 
its original form, where the rights of third persons have 
not intervened so as to be injuriously affected thereby. 


I 

I 


I 

(No rights of third parties have intervened here because 
the contesting first mortgage bondholders are not being 
deprived of anything they are entitled to under Itheir 
contract, as will be referred to later), 2 Corpus Juris , 
page 1181, paragraph 13. 

In addition, the interests of the first and refunding 
bondholders are protected by the rule that whpre a 
written instrument is not a satisfaction or extinguish¬ 
ment of the debt for which it is given, an alteratibn of 
the instrument without any fraudulent intention, 
avoids the instrument only and the obligee majf still 
recover upon the original indebtedness. An example 
of this rule given at 2 Corpus Juris , page 1181, para¬ 
graph 15, is “As where the alteration was innocently 
made under a mistaken belief of right and foir the 
purpose of making the writing conform to thb real 
intention of the parties. This principle is applied to 
make a mortgage available, although the note whjich it 
secures has been destroyed by an alteration.” 

An interesting case in this connection is tl^at of 
Ames v. New Orleans , M. & T. R. Co. et al., Circuit 
Court, District of Louisiana, 1876, 1 Fed. Cas. 760, 
Case #329, 2 Woods 206, where it was held thit the 
modification of a mortgage does not extinguish it, nor 
is its lien affected by the substitution of a new note or 
bond for the original note or bond secured by it. In 
this case a railroad company having executed a mort¬ 
gage to secure a limited number of bonds, afterwards 
executed another mortgage on the same property to 
secure a larger number of bonds, which recitecf that 
the holders of the bonds secured by the original jmort- 
gage had agreed to surrender the same, and receive in 
substitution therefor new bonds, to be secured by the 
original mortgage as modified by the second mortgage. 
All of the bonds secured by the first mortgage, Except 
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twenty, were exchanged for bonds secured by the 
second. The holders of the twenty bonds claimed 
priority over the remaining bonds of the same original 
issue. Held, that the holders of said twenty bonds 
were not entitled to be paid out of the proceeds of the 
mortgaged property in preference to the holders of the 
substituted bonds. A significant quotation from the 
opinion is as follows: 

“The court is asked to step in between the 
parties and annul this contract. The law does not 
annul contracts made by the parties unless they 
are fraudulent or against public policy. No 
reason can be given why the contract made be¬ 
tween the railroad company and its bondholders 
should not be enforced.” 

As was said in Jones v. New York Guaranty & In¬ 
demnity Co., 101 U. S. 622, 25 L. ed. 1030, at page 1035: 

I “If a note secured by a mortgage be renewed or 
otherwise changed, the lien of a mortgage continues 
until the debt is paid. Changes in the form of the 
instrument are immaterial. Equity regards only 
the substance of things, and deals with human 
affairs upon that principle.” 


II. 


The first and refunding mortgage bondholders 
are entitled to equitable relief to enforce terms 
of instrument. 

It is within the powder of a court of equity where an 
instrument has been changed without fraudulent intent, 
both to restore the instrument and to enforce its 
original terms, and to enforce the original debt assum¬ 
ing the instrument itself to be destroyed, for mistake 
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and recovery are matters peculiarly within the juris¬ 
diction of such courts. 2 Corpus Juris, page 1184. 
In a recent case decided by the United States C<furt of 
Appeals for the 2d Circuit, Barbano v. Central Hudson 
Steamboat Co., 47 Fed. (2d) 160, 2nd Ckt. (Swan, jc. J.), 
the holder of refunding bonds, who had exchanged 
first mortgage bonds (stamped cancelled) claimed the 
right to share in funds of foreclosure under the first 
mortgage. In this case the refunding mortgage provided 
that, upon exchange of first mortgage bonds for re¬ 
funding bonds the first mortgage bonds shoiild be 
stamped cancelled and held and retained by the trustee. 
The court, therefore, disallowed the claim of the refund¬ 
ing bondholder, but it laid down the rule of law which 
is applicable to all such cases, including the instant one. 
The Court said: 

“That issue (as to whether claimants first 
mortgage bonds were extinguished by tlfe ex¬ 
change) must be determined by the terms pf the 
mortgagor's proposal for exchange, because the 
bondholders who make the exchange thereby 
accept that proposal.” 

The only authorities found in which it was decided 
that the prior encumbrance was actually extinguished 
are cases where there was a specific agreement of some 
kind binding the contracting bondholders to if can¬ 
cellation. Such as: Union Trust Co. v. Illinois Mid. 
R. Co., 117 U. S. 434, 29 L. ed. 963; Fidelity Insurance 
Trust & Safe Deposit Co. v. Shenandoah Va. if. Co., 
86 Va. 1, 9 S. E. 759; and the case of Barbano v. Central 
Hudson Steamboat Co., supra. In each of these cases the 
rule is stated to be that the question of whether tjie lien 
or debt is extinguished is one of intention on thb part 
of the contracting parties. In the Fidelity Insurance 
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Trust Sc Safe Deposit Co. v. Shenandoah Ya. R. Co. case, 
for example, the opinion says: 

“ There is certainly no better settled principle, 
nor one, perhaps, which has oftener been recognized 
and acted upon by this court, than that no mere 
change in the form of the evidence of a debt se¬ 
cured by mortgage, deed of trust, or vendor’s 
lien, will operate to discharge the debt, unless so 
intended by the parties.” 

And in Union Trust Co. v. Illinois Mid. R. Co., supra, 
the court stated: 

“All parties got what they contracted for.” 

III. 

No rights of other first mortgage bondholders are 
impaired by a decision that the first mortgage 
bonds held by the first and refunding trustee 
are valid bonds. 

From the decisions and the language quoted from the 
opinions in the above cases and from the following 
authorities, it is clear that there is no impairment of 
the rights of other first mortgage bondholders involved, 
in fhe contention of the plaintiff that the first mortgage 
bonds held by it are valid obligations and liens. The 
authorities found are unanimous on this point. In the 
opinion in Atwood v. Shenandoah Va. R. Co., supra, 
which was a case where a railroad company, having 
an extension first mortgage, issued general mortgage 
bonds and then issued additional first mortgage bonds 
in accordance with the powers granted, which were 
deposited as collateral for the general mortgage bonds; 
the first mortgage bondholders contended that the 
general mortgage bondholders had no right to share 
in the security of the first mortgage. In holding that 



the general mortgage bondholders were entitled to 
share in the security of the first mortgage to the extent 
of the deposited first mortgage bonds, the court said: 

“Though these 1,560 first mortgage bonds, 
issued and deposited as collateral for the jgeneral 
mortgage bonds, be held to be valid securities under 
the general mortgage—and they certainly are 
such—how does that fact impair in any Way the 
contract rights of the first mortgage bondholders? 
Both lots of bonds were issued under and in exact 
pursuance of the first mortgage, and, if ohe fails, 
the other must necessarily fail also; if on^ is not 
entitled to the footing of first lien, the other can 
have no claim to such a position.” 

In Barry v. Missouri K. & T. Ry. Co., Gkt. Ct. 
S. D. N. Y., 34 Fed. 829, which is a well-reasoned case 
on the exact principle under discussion, the coikrt held 
that where provision is made for retiring a series of 
secured income bonds of a railroad, and issuing new 
bonds in exchange, the bonds surrendered to be held 
by a trust company uncancelled until all are retired, a 
bondholder who does not consent to surrender his 

i 

bonds is not entitled, in an accounting under the 
mortgage, to claim for interest due him mor^ of the 
income than his share would have been had no bonds 

I 

been surrendered. The reasoning of the opinion is so 
apt to the instant case, that it is quoted at some!length: 

“It seems plain that the holders of inconW bonds, 
or of coupons or certificates representing unpaid 
interest on the bonds, who did not consent to 
surrender them in exchange for new bonds, are not 
entitled to any larger share of the interest fund 
than they would be if none of the original issue of 
bonds, or no coupons or scrip certificates, had 
ever been surrendered. It was competent I for the 
railway company, in carrying out its schjeme of 
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refunding, to agree with the holders of income 
bonds, coupons, or certificates that, upon their 
exchange of their securities for new bonds, those 
surrendered should not be deemed paid, but should 
be kept alive to protect them against any enlarged 
claims of non-assenting holders; and, if such an 
agreement was made, the surrendered securities 
are to be regarded as held in trust by the trust 
company for the benefit of those wdio surrendered 
them. Ordinarily such an agreement, or some 
other arrangement for the protection of those who 
surrender securities, having a prior lien for secur¬ 
ities secured by a junior mortgage, is one of the 
features of the refunding schemes of corporations. 
* * * But suppose there is no express understand¬ 
ing between the corporation and assenting bond¬ 
holders that the original security is to be kept 
alive for their protection, how are the rights of 
non-assenting bondholders enlarged by the sur¬ 
render or payment of part of the bonds originally 
covered by the mortgage? No new~ contract is 
made with them by which their rights or their 
original liens are amplified. If it becomes neces¬ 
sary to enforce their mortgage, complete equity 
is done them if they are awarded the same share 
of the proceeds of the property which they would 
have received if no bonds had been surrendered. 
If, by the terms of the contract, the whole property 
covered by a mortgage created to secure an issue 
of bonds is pledged to each bondholder, then, 
indeed, he may rightfully insist that he shall not 
be deprived of the fruits of his pledge by any sub¬ 
sequent dealings between the mortgagor and other 
bondholders to which he has not assented; and 
consequently he could reasonably claim that, if 
part of the debt to the payment of which the 
1 property was originally pledged has been ex¬ 
tinguished, the proceeds of the property in case of 
a foreclosure must be applied to pay the balance 
before any other appropriation can be made of 
them. But such is not the contract implied be- 
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tween a bondholder and a mortgagor whep the 
mortgage purports to secure a series of whicbh his 
bond is one. The contract is that he shall receive 
the pro rata share of the whole security whi^h his 
bond bears to the w r hole series. In Claflin v. 
Railroad Co ., 4 Hughes 12, 8 Fed. Rep.j 118, 
certain mortgage bonds had been acquired fey the 
corporation in refunding operations, and the 
question arose whether the company, after hjaving 
acquired them, could keep them alive, and rd-issue 
them, so that they would carry with them| their 
original mortgage lien. Chief Justice Waite, in 
deciding the case, said: | 

“ ‘As against other bondholders secured by the 
same mortgage, I can not believe ther^ is a 
doubt of the power of the company to put out 
and keep out the entire issue up to the time the 
bonds became due. The contract witii the 
individual bondholder was no more thap that 
he shall have his due proportion of the seicurity 
the mortgage on its face implies.’ 


“ Where a mortgage is security for the whole 
number of a series of bonds in a distribution j of the 
proceeds of the sale of the mortgaged property 
each bond carries only a fractional interest jin the 
proceeds of the property, to be ascertained fey the 
proportion which its amount bears to the whole 
amount secured; and the holder of such a! bond 
has no interest in the question whether holders of 
other bonds have title or not. Hodges ’ Appeal , 
84 Pa. St. 359. There is no principle in the jlaw of 
corporations or of mortgages which forbids a 
corporation that has issued a series of mortgage 
bonds from purchasing part of them back, and 
reissuing them again before their maturity,; when 
the financial interests of the corporation pull be 
thereby promoted, unless the organic law of the 
corporation prohibits the exercise of such a power. 
If it is lawful for the corporation to do thijs, it is 
wholly immaterial whether it pays money upon 
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such a purchase, or exchanges other bonds instead. 
And if it should destroy the bonds purchased, and 
issue duplicates, not intending to extinguish the 
debt evidenced by the bonds, the lien of the 
mortgage would not be affected by the substitution 
of the new bonds. Watkins v. Hill, 8 Pick. 522; 
Pomroy v. Rice, 16 Pick 22; Brinckerhoff v. Lansing, 
4 Johns. Ch. 35; Dana v. Binney, 7 Vt. 501. Of 
course, payment with intent to extinguish the 
debt w'ould extinguish the lien.” 

Hodges Appeals, 84 Pa. St. 359, is cited in the above 
case, as an authority for the statement “ Where a 
mortgage is security for the whole number of a series 
of bonds, in a distribution of the proceeds of the sale 
of the mortgaged property each bond carries only a 
fractional interest in the proceeds of the property, to 
be ascertained by the proportion which its amount 
bears to the whole amount secured; and the holder of 
such a bond has no interest in the question whether 
holders of other bonds have title or not.” 

i 

Mowry v. Farmers’ Loan & Trust Co., Ckt. Ct. Appeals 
7th Ckt., 76 Fed. 38, is another well-reasoned case 
wdiich denies the intervenor’s contention. A reorgani¬ 
zation agreement provided for the refunding of securities 
and the mortgage made in accordance therewith pro¬ 
vided that the bonds deposited under the agreement in 
exchange for the new securities should be held by the 
trustee under the mortgage as additional security for 
the benefit of the holders of the bonds secured thereby, 
and that upon delivery to the trustee of the bonds of 
any one issue still outstanding, the mortgage securing 
them might be cancelled, this being exactly like the 
instant case. The non-depositing holders of outstanding 
bonds of a deposited issue claimed that they were 
entitled to be first paid out of the proceeds of the sale 


I 

! 
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in priority to the deposited bonds of the same; issue. 
In denying this contention and in holding th&t the 
bonds deposited under the agreement were npt ex¬ 
tinguished, the court said in part: j 

“The only matter with which we need concern 
ourselves is the contention of the appellant that 
by reason of the reorganization agreement, and the 
proceedings thereunder, the 1,495 assenting!bonds 
were paid by the exchange for the new ; bonds 
issued under the consolidated mortgage, leaving 
the 105 non-assenting bonds the only outstanding 
debt secured by the first mortgage, and that the 
appellant, as the holder of these non-assenting 
bonds, is entitled to have them first paid out| of the 
proceeds of the sale, and in priority to the assenting 
bonds. Whether this contention be well founded 
or not must, in large measure, depend updn the 
intention of the parties. It is manifestly true that 
it is possible that one holding bonds secured by a 
prior mortgage can so surrender them in exchange 
for bonds secured by a subsequent mortgage that 
he will lose any right to the higher security!. The 
question must be resolved in each case uppn the 
facts of the particular transaction. Wliere a 
novation is thus sought to be established, ifc must 
be shown that the substitution of the new obliga¬ 
tion was with design and intent to extinguish the 
old obligation; and as such an act would, ujpon its 
face, appear to be against the interest of thej holder 
of the bond, such intent will not be presumed, but 
must be clearly established. A mere change in the 
form of the mortgaged debt, such as the substitu¬ 
tion of new bonds for those originally secured by it, 
would not extinguish or affect the lien. Stevens v. 
Railway Co., L. R. 8 Ch. App. 1064. 

“The appellant comes demanding of a court of 
equity that it shall exercise its equitable pokers to 
compass an inequitable result. Holding a minority 
of the bonds, he declined to ent-er into this plan of 
the reorganization. That he had a right to do, but 


i 
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he has no right, either moral, equitable, or legal, to 
say that through his nonassent he shall obtain so 
inequitable an advantage over the assenting bond¬ 
holders. A court of equity would be slow to so 
construe any agreement of reorganization that it 
would work such unjust result. We find nothing 
in this agreement or in the act of the parties there¬ 
under which even tends to that conclusion. The 
understanding seems to us to be express that the 
first mortgage, and the bonds issued thereunder, 
Should be kept alive until all interests prior to the 
consolidated mortgage should be finally merged in 
the latter security, and all interests stand upon an 
equality of security under the plan of reorganiza¬ 
tion. We can not entertain a construction of this 
agreement which would enlarge the rights of the 
appellant. There was no contract or agreement 
with him, and the contract between the assenting 
bondholders and the railroad company clearly 
contemplated the continued existence of prior 
securities. It was contemplated that to fully 
effectuate the reorganization it might be necessary 
to foreclose the prior mortgage, and, as observed 
by Judge Wallace in Barry v. Railroad Co., 34 
Fed. 829, 833, when it became necessary to en¬ 
force the mortgage securing the nonassenting 
bonds, ‘complete equity is done them if they are 
awarded the same share of the proceeds of the 
property which they would have received if no 
bonds had been surrendered.’ The conclusion we 
have reached is fully sustained in Ames v. Railway 
Co., 2 Woods. 207, Fed. Cas. No. 329; Fidelity 
Insurance Trust & Safe Deposit Co. v. Shenandoah 
Val. Ry. Co., 86 Va. 1, 9 SE 759; Ketchum v. 
Duncan, 96 U. S. 659.” 

Paraphrasing the above opinion, complete equity is done 
the contesting first mortgage bondholders here if they 
are awarded the same share of the proceeds of the 
property which they would have received if no bonds 
had been mistakenly marked “cancelled.” The above 
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opinion cites the case of Ketchum v. Duncan , 96 U. S. 
659, 24 L. ed. 868, which likewise completely supports 
plaintiff’s contentions as to the principle involved.! This 
case holds, as shown by its headnotes: 

i 

“Payment of the amount due on coupons by one 
who is not the debtor, and taking them into his 
possession without the intention to extinguish 
them, and without any belief in the other; party 
that they are extinguished by the transaction, 
constitutes a sale of them and not an extinguish¬ 
ment. 

_ i 

“That the person making such payihent is 
financial agent of the company owning the coupons, 
does not estop him or his assignee from claiming 
that such coupons are unpaid, unless he nets in 
bad faith in making the purchase. 

“An estoppel in -pais operates only in fa\1or of a 
person who has been misled to his injury, and he 
only can set it up. ” 

\ 

This case disposes of any contention that ther^ is any 
estoppel in the instant case operating against the 
plaintiff in favor of the other first mortgage bond¬ 
holders. The court said: 

“An estoppel in pais does not operate in favor 
of everybody. It operates only in favor of a person 
who has been misled to his injury, and he ofily can 
set it up. If, therefore, there be any estoppel in 
this case, it must be in favor of some bond holder, 
if any there was, who was led to believe, ;by the 
action of William B. Duncan, that the rhilroad 
company was, in May and November, 1874, baying 
the coupons of the first mortgage, then falling due, 
and paying them in order to extinguishment; but 
no such bond holder asserts such an estoppel. So 
far as it appears, no one of the appellants ;was so 
misled. No one of them can claim an eitoppel 
which is personal and of which only the person 
misled to his hurt can avail himself. ” 

i 

I 
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Anthony v. Campbell, Ckt. Ct. Appeals 8th Ckt., 
112 Fed. 212, is another case which squarely supports 
the principle plaintiff invokes. In that case a corpora¬ 
tion issued debenture bonds secured by the deposit of 
securities with a trustee. Its successor corporation 
offered to exchange the debentures for new ones to be 
secured by deposit with a new trustee of securities, 
including those originally deposited. All debenture 
holders exchanged except one who owned four of the 
bonds. By a fraudulent sale made by the trustee, the 
corporation obtained possession of the pledged securities 
for a nominal sum. After the sale had been set aside 
the holder of the four unpaid debentures claimed that 
he Was entitled to prior payment of his bonds in full 
out of the proceeds of the sale of the securities. The 
court held that as against the holders of the other bonds 
similar to his own, he was entitled to only his pro rata 
share of such proceeds, stating in part in its opinion: 

“By the terms of the original deposit of the 
securities with the Boston Company the intervenor 
became entitled, as the holder of four debentures, to 
1/25, or 4 per cent, of the proceeds of the securities 
when they should be sold; and as against his fellow 
debenture holders, who exchanged their bonds for 
general issue debentures on condition that the 
Boston securities should be pledged for their pay¬ 
ment, he is only entitled to insist that he should 
receive such a percentage of the proceeds of the 
securities as was originally promised. If he 
receives the sum originally promised, he is not 
entitled to complain, especially in a controversy 
like the one at bar, which is not a controversy be¬ 
tween him and the Colorado Company, but is a 
controversy between him and the other Scotch 
debenture holders, who are insisting that their 
claim upon the securities is fully as meritorious as 
that of the intervenor. In the latter view we fully 
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concur, since they have done no wrong, and were 
not parties to the scheme to deprive the inter- 
venor of his interest in the securities. ” 

i 

I 

i 

Clearly the contesting first mortgage bondholder^ have 
no right to complain. Plaintiff's claims take nothing 
from them that they contracted for or that they [are in 
any way entitled to. They seek the aid of eqiiity to 
accomplish an inequitable result. They seek inequit¬ 
able enrichment at the expense of the first and refund¬ 
ing bondholders in a transaction to w’hich they are not 
even privies. This is contrary to settled law and! to the 
fundamental principles upon which our courts of pquity 
were founded. 


IV. 

| 

Appellee’s contentions have been sustained in 
identical cases litigated in Pennsylvania and 
New York States’ Courts. 


In two cases decided July 18th, 1932, by the Cpurt of 
Common Pleas of Philadelphia, Pennsylvania,! being 
Integrity Trust Company v. The Fairfax, Inc., et al., 
No. 9831, and Integrity Trust Company v. The Martini¬ 
que, Inc., et al., No. 11291, involving facts and circum¬ 
stances identical with those of the instant case, except 
as to immaterial details, the issues being identidal, the 
Court fully sustained the contentions of the fiijst and 
refunding mortgage trustee, and made, among bthers, 
the following findings of fact and conclusions of m 


tw: 


Findings of Fact: 

The obligor of the first and refunding issue 
did not authorize The F. H. Smith Company or 
any one else to mark the bonds “cancelled” and 
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said obligor did not know that they were so 
marked until long afterwards. 

All of the first mortgage bonds deposited with 
and held by the first and refunding trustee are 
valid outstanding bonds secured by the lien of the 
first mortgage. 

All of the first mortgage bonds held by the 
plaintiff and marked ‘ k ' cancelled, ” were so marked 
through error and with no intent to extinguish the 
obligation or the lien of these bonds. 

Conclusions of Law . 

The underlying first mortgage bonds held by 
the plaintiff, the first and refunding trustee, are 
valid outstanding bonds secured by the lien of the 
first mortgage, and are held as additional security 
for the first and refunding mortgage bonds. 

By the terms of the first and refunding mortgage 
the first mortgage bonds erroneously marked 
“cancelled” were to be held as additional security 
for the first and refunding bonds. 

Neither The F. H. Smith Company nor the 
trustee had any right or power to extinguish the 
obligation or the lien of these bonds, or to deprive 
the first and refunding mortgage bondholders of the 
additional security provided for in their contract 
until the refunding operation was completed. 

The marking of these bonds “cancelled,” 
under the circumstances, could have no legal effect 
upon their validity. Their present form does not 
affect their status as valid outstanding bonds sub¬ 
ject to the lien of the first mortgage. 

No right of any other first mortgage bond¬ 
holder is involved herein or impaired by this 
holding. They are not parties to the first and 


refunding mortgage and will receive all tjhey are 
entitled to under their own contract. 

I 

i 

| 

Since the opinion in the Court of Common Pleas of 
Philadelphia in the above two cases is not published, 
a copy thereof is attached as Appendix “A. ” 

Likewise in the case of The Marine Trust Company of 
Buffalo v. The Fairfax Apartment Corporation of 
Buffalo, et al., recently decided in the Supreme Court 
of Erie County, New York, which case involves the 
same set of facts and circumstances as the instant case, 
the referee agreed upon by the parties recently handed 
down an opinion (upon which the Court will fenter its 
order) completely sustaining the position of the first 
and refunding mortgage trustee in that c^se, and 
granting the findings of fact and conclusion^ of law 
requested by the first and refunding mortgage trustee, 
which findings, except for differences in immaterial 
details, are the same as those found by the court below 
in the instant case. Since the referee’s opinion is not 
published, a copy thereof is attached as Appendix “B.” 

i 

| 

V. I 

i 

Concerning Appellant’s Brief. 


On page 4 of Appellant’s brief there is an important, 
but no doubt inadvertent, error, it being stated that 
the court below adjudged and decreed that the bonds 
issued by the Hilltop Manor Company, marked with 
perforations spelling the word “ cancelled, ”j were so 
marked without authority and with intent to extin¬ 
guish the debt evidenced by said bonds, etc., whereas 
the Court held that the bonds were so markecj without 
authority and with no intent to extinguish [the debt 
evidenced by said bonds (R. 133). 
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Appellant contends in its brief that there is no 
evidence that in purchasing and acquiring Hilltop 
Manor underlying bonds The F. H. Smith Company 
was undertaking to carry out any refunding operation. 
This is directly contrary to the uncontradicted evidence 
of the witness Magruder (R. 162), witness Maddux 
(R. 179), witness Shea (R. 203), and the following 
finding of fact by the court below: 

“The F. H. Smith Company agreed with the 
defendant, The Cavalier Corporation, that it 
would carry out the refunding operation and pro¬ 
ceed to obtain underlying mortgage bonds and 
to deliver them to Columbia Trustee and Registrar 
Corporation, the then first and refunding mortgage 
trustee. * * *” 

Appellant’s brief seems to question the finding of the 
court below that the bonds were marked “cancelled” 
through error and with, no intent to extinguish the 
obligation of the lien of said bonds. This finding is 
squarely supported by the testimony of witnesses 
Magruder (R. 163-165), Harmon (R. 194) and Wentz 
(R. 186), who testified as to the sole reason the officers 
of The F. H. Smith Company authorized the under¬ 
lying Hilltop Manor bonds to be marked “cancelled,” 
and to the reason why Harmon as the active officer of 
Colunlbia Trustee and Registrar Corporation, the re¬ 
funding mortgage trustee, agreed that the bonds 
should be so marked, and that he would accept them 
in this condition. Their sole thought was that, since 
they believed the lien of the first mortgage bonds was 
automatically extinguished upon their being deposited 
with the refunding mortgage trustee, they desired to 
protect the interests of the bondholders and the trustee 
by marking the bonds in such a way that they could not 
be negotiated if any of them should happen to be lost 
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or stolen and come into the hands of a bona fide pur¬ 
chaser for value. In making this decision they Entirely 
overlooked the terms of the refunding mortgage which 
provided that these underlying first mortgage bonds 
were to be held by the refunding mortgage trustee as 
additional security for the refunding mortgage bonds. 
The evidence on this subject is direct, explicit $nd un¬ 
contradicted. In addition, the surrounding aind col¬ 
lateral circumstances are in accord with this showing 
as to the intent of the parties responsible for the mark¬ 
ing. There was no interest of The Smith Companv to 
be served by marking the bonds “cancelled.” Its 
interest was squarely to the contrary. It Was not 
selling Hilltop Manor underlying bonds, jit was 
buying them in order to carry out the refunding opera¬ 
tion; and, in order to carry out its undertaking to refund 
the whole issue, it had to acquire all of the outstanding 
Hilltop Manor underlying bonds. The Smith Company 
was at the same time selling the Cavalier refunding 
bonds. The effect of marking these bonds “cancelled” 
and of advertising that the lien of the first niortgage 
was reduced by each Hilltop Manor bond wh[ich was 
deposited with the trustee (if this be what was adver¬ 
tised) tended to create the impression that ihe out¬ 
standing Hilltop Manor bonds had greater security 
than otherwise, and that the Cavalier refunding bonds 
had less security. To say that under these circum¬ 
stances The Smith Company, having in mind tljie terms 
of the refunding mortgage provision that these under¬ 
lying bonds were to be additional security foir the re¬ 
funding bonds, deliberately intended to extinguish the 
lien of the first mortgage as to the deposited ponds, is 
going beyond the bounds of reason. 

The statements contained in the newspaper advertise¬ 
ment of June 10, 1929, relating to the Cavalieif refund- 
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ing bonds, and those in the circular of August 2, 1929, 
offering for sale the Cavalier refunding bonds, merely 
support plaintiff’s assertion that the officers of The 
Smith Company were under the mistaken belief that 
the lien of the first mortgage bonds was automatically 
extinguished wffien those bonds were deposited with the 
refunding mortgage trustee. 

These statements can in no wdse serve the appellant 
or any other first mortgage bondholders, because they 
were not representations to induce the purchase of 
Hilltop Manor bonds by any one. The Smith Company 
had sold that entire issue and was engaged in buying , 
not selling these bonds. As appears on their faces, 
both the advertisement and the circular w’ere intended 
to influence the purchase of Cavalier refunding bonds. 
Appellant’s first mortgage bonds were not purchased 
from The Smith Company, but from third parties who 
were trading in these bonds. How could any repre¬ 
sentations made by The Smith Company to prospective 
purchasers of the Cavalier refunding mortgage bonds, 
give a person who purchased a Hilltop Manor bond 
from a third party any rights against the purchasers 
and holders of the Cavalier refunding mortgage bonds? 

In carrying out this refunding operation The F. H 
Smith Company w*as acting in a dual capacity, that is, 
that of an investment house which had undertaken to 
carry out a refunding operation involving an issue of 
first mortgage bonds wffiich it had sold to the public 
and an issue of refunding mortgage bonds which it was 
selling to the public; also in the capacity of a trustee, 
since it completely controlled and dominated the 
corporate original trustee under the refunding mort¬ 
gage. In this situation, even if The Smith Company 
had deliberately attempted to extinguish the lien of 
these first mortgage bonds in violation of the contractual 


rights of the refunding mortgage bondholders, £. court 
of equity would not permit such action to stand. If the 
refunding mortgage trustee had been aware of th^ terms 
of the refunding mortgage providing that the under¬ 
lying first mortgage bonds were to be held as additional 
security, it would have been a flagrant violatioh of its 
duty as trustee to accept the first mortgage bondi which 
were marked “ cancelled.” Equity would nop have 
permitted such a deliberate action on the patt of a 
trustee to destroy the rights of the beneficiariei under 
the trust. It is equally clear, of course, that;equity 
will not permit a mistake to have such an effectj 

Appellant’s brief, in referring to the language of 
Section 9, Article Nine of the refunding mortgage, 
which provides that all bonds secured by the Hilltop 
Manor underlying mortgage deposited with the refund¬ 
ing trustee should be held as additional security,! states: 
“We maintain that when Hilltop Manor Cqmpany 
bonds in the principal sum of $882,000 were cancelled 
they ceased to be ‘secured’ by the mortgage.!* * *” 
This merely begs the question which makes the issue 
in this case. It is plain that the word “ secured,” as 
used in this connection, is merely descriptive of the 
bonds which were to be held as additional securipy. 

Appellant contends that holders of the (Javalier 
refunding bonds purchased them without any repre¬ 
sentation that the bonds so purchased w’ould hfrve the 
additional security of the Hilltop Manor Company 
bonds. In the first place, this has nothing to jlo with 
the rights of the Hilltop Manor bondholders; j and in 
the second place, the right of the Cavalier refunding 
bondholders to have the first mortgage bonds held as 
additional security for them, is a contract rigjht and, 
along with a great many other contract rights given 
them by the terms of the refunding mortgage, lpbed not 
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be represented to them other than through the language 
and terms of the refunding mortgage, in order that they 
may avail themselves of such right. Attention, how¬ 
ever, is directed to the fact that on the face of the 
Cavalier refunding bond the bondholder is specifically 
referred to the terms of the refunding mortgage for 
ascertainment of the rights of the holder of the bond 
(R. 25-26). 

Appellant goes to the extent of asserting that the first 
mortgage bondholders can claim some right here, 
because the holders of the Cavalier refunding mortgage 
bonds bought them on the strength of the statements 
contained in the advertisement of June 10, 1929, and 
in the circular of August 2, 1929. Aside from the obvi¬ 
ous conclusion that this could not possibly give the 
first mortgage bondholders any right which they did 
not have before, the evidence shows that by June 30, 
1929, The Smith Company had sold to the public 
$1,364,400 of the refunding mortgage bonds out of the 
total of $1,472,000 now outstanding (R. 133). 

The word “ cancelled/’ as used in sub-section 1, Sec¬ 
tion 2, Article One of the first and refunding mortgage, 
providing that the first and refunding mortgage trustee 
might deliver bonds of the first and refunding issue 
upon deposit with it of the Hilltop Manor underlying 
bonds “ cancelled or uncancelled,” is undoubtedly 
designed to cover the situation in case any of the 
underlying mortgage bonds were redeemed in accord¬ 
ance with the terms of the underlying mortgage. In 
such case these bonds would become actually cancelled 
and the first and refunding mortgage trustee would 
need them deposited in order to make a final accounting. 

Briefly referring to the cases cited by appellant: In 
the case of Barbano v. Central Hudson Steamboat Co., 
47 F. (2d) 160 (p. 26 of appellant’s brief), the refunding 
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mortgage specifically provided that the first iportgage 
bonds, when paid or exchanged, should be stamped upon 
the face by the trustee “cancelled .” The case directly 
holds that the question raised is one of contract or 
intention. 

In New York Security & Trust Co. v. Louisville R. & 
St. L. Consol. R. Co., 102 Fed. 382 (p. 30 of Appellant’s 
brief), articles of consolidation between railropd com¬ 
panies provided for an issue of bonds by the consoli¬ 
dated company to be exchanged for outstanding bonds 
of the constituent companies. Although they author¬ 
ized the directors of the new company to adopt such 
plan as would protect the rights of the holders of new 
bonds issued in exchange, as against the holder of any 
bonds of any constituent company who should not 
exchange, no action was ever taken by the directors 
under said provision. Holders of a portion of th0 second 
mortgage bonds of one of the constituent companies 
delivered their bonds to an agent of the new company in 
exchange for new bonds, nothing being said as to the 
disposition to be made of the surrendered boiids. It 
was held that the exchange worked a novation of the 
debt and operated as an extinguishment of tl}e bond 
surrendered. The case has no bearing on the instant 
case, because there was no agreement in the cited case 
that the lien of the old bonds should not b@ extin- 
guished. 

In First National Bank of Chattanooga v. Radford 
Trust Co., 80 Fed. 569 (p. 37 of Appellant’s; brief), 
mortgage bondholders of an insolvent corporation 
agreed to accept in lieu of their bonds other mortgage 
bonds, to be issued by a reorganized compahy, but 
upon condition that all other holders of the old bonds 
should agree to a like exchange. Before all other bond¬ 
holders had so agreed, they received the new bonds, 
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at the same time retaining the old ones until the assent 
of all bondholders should be obtained. Such assent 
was not given, but they thereafter joined with other 
holders of the new bonds in declaring them matured for 
default of interest, and in requiring the trustee to 
institute foreclosure proceedings. Held, that this was 
an election to accept the new bonds and surrender the 
old, and that they were not thereafter entitled to the 
security of the old bonds. There was no agreement in 
this case that the old bonds were to be additional 
security for the new, and the court simply found that 
the holders of the new securities accepted them as a 
substitute for the old. 

In Bound v. South Carolina R. Co., 78 Fed. 49 (p. 39 
of Appellant’s brief), mortgage bonds of a railroad 
company had been issued for the purpose, in part, of 
taking up bonds of a prior issue, and a large proportion 
of such prior bonds had been exchanged for the new 
issue. It was held that the fact that, upon a subsequent 
sale of the road under foreclosure, the remaining prior 
lien bonds were paid in full, while the bonds of the new 
issue were not paid in full, does not entitle the holder 
of the bonds of the new issue, received in exchange for 
prior lien bonds, to set aside the exchange, and be 
restored to his former position. Obviously this case 
has no bearing on the instant case. 

In Union Trust Co. v. Illinois Midland Railway Co., 
117 U. S. 434, 29 L. Ed. 963 (p. 40 of Appellant’s 
brief), as stated in the opinion at page 976, “The 
transaction contemplated by the contracts was fully 
performed, and the Paris and Decatur bonds which 
Waring Brothers surrendered were exchanged and 
surrendered specifically for cancellation.” The facts, 
therefore, are opposite to those in the instant case. 

Contrary to the assertion in Appellant’s brief, the 
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holders of the outstanding first mortgage bonds aire not 
deprived of any rights by giving the refunding mortgage 
bondholders, represented by the plaintiff, theit con¬ 
tractual rights. The first mortgage bondholders will 
thereby get everything they are entitled to unde|r their 
contract. None of the representations claimed t4 have 
been made, were made by The F. H. Smith Company 
for the purpose of inducing any one to purchase first 
mortgage bonds, and by no theory could 
sentations deprive the refunding mortgage 
of any of their contractual rights. The mo^t the 
representations made by The Smith Company j might 
give a first mortgage bondholder, who actually pur¬ 
chased a bond on the strength of these statements, 
would be a right against the Smith Company | in an 
action on the case for deceit. Even this is extremely 
doubtful, since the statements were not m4de to 
induce any one to purchase Hilltop Manor bond£. 

Appellant’s contention that the equities of this case 
are with, the first mortgage bondholders, althougp they 
assert that the court should deprive the refunding 
mortgage bondholders of a valuable contract right 
and thereby give to the first mortgage bondholders a 
substantial right, over and above those for which they 
contracted, can hardly be taken seriously. Th^ cases 
cited in support of this theory are those holding 'with 
the well recognized principle that, where a situation is 
created by the action or negligence of a party , he jshould 
not be permitted to take advantage of the situation to 
the detriment of innocent persons who have b4en led 
to act upon such situation. There is nothing appli¬ 
cable about this to the instant case. Appellant is 
asking that first mortgage bondholders, having no 
contract rights here, and not being privy to thq trans¬ 
actions involved, be enriched at the expense of i 


nnocent 


such repre- 
bondliolders 
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refunding mortgage bondholders, merely because the 
trustee under the refunding mortgage made a mistake 
in marking the bonds. 

Appellant repeatedly refers in its brief to some 
bargain made by its decedent in purchasing Hilltop 
Manor underlying mortgage bonds. We ask with 
whom any such bargain was made? Certainly not 
with the first and refunding mortgage bondholders 
whose contractual rights Appellant seeks to wipe out; 
not even with The F. H. Smith Company. Appellant’s 
decedent did not purchase the bonds from The F. H. 
Smith Company. We submit that the word “bargain” 
as used in Appellant’s brief, has no place in a discussion 
of the legal question involved. 

CONCLUSION. 

It is respectfully submitted that the Court below was 
correct in decreeing that all of the first mortgage bonds 
deposited with and held by the first and refunding 
mortgage trustee are valid, outstanding obligations 
secured by the lien of the first mortgage, and that its 
decision should be affirmed. 

Respectfully submitted, 

W. W. Ross, 

Richard S. Doyle, 
Attorneys for Appellee. 

Washington, D. C., 

November 15, 1934. 
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Integrity Trust Company ) C. P. No. 5. 

v. > September Terrri , 1931. 

The Fairfax, Inc. et al. ; No. 9831. 


Integrity Trust Company ) C. P. No. 5. 

v. > September Term , 1931. 

The Martinique, Inc. et al. ) No. 11291. 


OPINION. 

Smith, P. J.: 

The Integrity Trust Company is the Trustee under 
two first and refunding mortgages conveniently known 
as the Fairfax First and Refunding, and the Chatham 
First and Refunding. The Girard Trust Coppany is 
the trustee under the first mortgages in qach case 
underlying the said two first and refunding mortgages. 
A Bill in Equity was filed by the Integrity Trbst Com¬ 
pany, Trustee as aforesaid, to foreclose those mortgages 
and the Girard Trust Company was joined as f party so 
as to have determined whether or not ceiitain first 
mortgage bonds given in exchange for first ar^d refund¬ 
ing mortgage bonds under the terms and provisions of 
the first and refunding mortgages and the supplements 
thereto were, as a matter of law, cancelled. This legal 
question must first be determined to inform ^he bond¬ 
holders committee representing a majority of the out¬ 
standing bonds so that they may better determine what 
is a proper bid to be made at the foreclosure sale. It 
is the contention of the Girard Trust Cofnpany as 
trustee of the first mortgage that the first j mortgage 
bonds exchanged for the first and refunding [mortgage 
bonds were in fact cancelled. The Integrity Trust 
Company, Trustee, contends that the bonds [were as a 
matter of law not cancelled. As a matter of fact 
certain of the said bonds were marked cancelled. 

The F. H. Smith Company financed the construction 
of the mortgaged real estate through the sale of an issue 
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of first mortgage bonds. Later it acquired control of 
the property and caused title to be transferred to the 
present owner, the defendant, The Martinique, Inc., 
and the Fairfax, Inc. respectively, a part of the con¬ 
sideration paid by said defendant being the first and 
refunding mortgage bonds of a new issue of which said 
defendant is the obligor. 

The F. H. Smith Company immediately advertised 
the first and refunding mortgage bonds and began the 
sale of them to the public. It undertook on behalf of 
the obligor and on behalf of the holders of the first 
and refunding bonds to obtain the outstanding under¬ 
lying bonds of the first mortgage issue heretofore 
referred to, for the purpose of completing the refunding 
operation in accordance with the terms of the first and 
refunding mortgage, which provided that bonds of the re¬ 
funding issue in an amount equal to the total amount of 
the outstanding first mortgage bonds should be deposited 
with the first and refunding mortgage trustee and 
delivered to the owmer’s nominee (in this case, The 
F. H. Smith Company) in exchange for the first mort¬ 
gage bonds. 

The refunding mortgage also provided that the first 
mortgage bonds deposited with the first and refunding 
trustee should be held by said trustee as additional 
security for the first and refunding mortgage bonds 
until such time as the obligor should arrange for the 
release and discharge of the first mortgage; that when¬ 
ever the obligor had arranged for the release and dis¬ 
charge of the underlying first mortgage the trustee 
might cancel and surrender to the obligor the first 
mortgage underlying bonds; also that the refunding 
trustee might cause the underlying mortgage bonds 
held by it to be assigned, endorsed, transferred to, or 
registered in the name of said trustee, and the trustee 
might cause such bonds to be stamped showing that 
they were held subject to the provisions of the first 
and refunding mortgage; also that said trustee was 
authorized and empowered “with the same force and 
effect as if it were the absolute owner of any such bonds 
or notes, to give every consent, exercise every dis- 


cretion, make every election, and take every st£p and 
proceeding to which any holder of such bonds or notes 
might be entitled, so long as such bonds or notes are 
held by the trustee under the terms hereof”; al$o that 
in the event of any default under either the underlying 
mortgage or under the first and refunding mortgage 
necessitating the sale of the mortgaged property, the 
trustee is authorized to make sale of the first mortgage 
bonds deposited with it as aforesaid, and to apply the 
proceeds thereof for the benefit of the bonds Secured 
by the first and refunding mortgage. 

Several months after the first and refunding mprtgage 
had been recorded, the obligor, the present owner, 
executed and recorded a supplement to said fiilst and 
refunding mortgage, which purported to statb more 
definitely the provisions under which the withheld 
bonds of the first and refunding mortgage shduld be 
exchanged for bonds of the underlying mortgage. 
Said supplement provided in part that “The[bonds 
reserved as provided by this indenture, shall be delivered 
by the trustee to the company, or its nominees, | when¬ 
ever and as from time to time an equal principal 
amount of said underlying bonds, either cancelled or 
uncancelled, shall be deposited with the trustee herein; 
provided, however, that each such underlying bonds, 
when deposited with the trustee herein, shall be ijn form 
transferable by delivery, and shall have all unipatured 
coupons, if any, attached, and shall be accompanied 
by evidence satisfactory to said trustee tfipt the 
matured coupons, if any, pertaining to such bond$, have 
been paid, or that funds therefor have been deposited 
with the trustee or trustees under the deeds of trust 
securing such underlying bonds. ” 

The wording of the first and refunding mortgage with 
respect to the exchange of bonds of the underlyihg first 
mortgage issue for bonds of the first and refunding 
issue, provides that the trustee shall deliver permanent 
bonds of the first and refunding issue upon receipt of 
temporary bonds and of “bonds or notes now outstand¬ 
ing under said underlying mortgages described in the 
granting clause hereof, with all unmatured coupons 
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attached, in principal amount equal to the amount of 
the temporary bonds so exchanged from time to time 
for the permanent bonds. 77 

The supplement also provides “It is, however, 
mutually agreed and understood that this Indenture 
is made by way of supplement to the Original Inden¬ 
ture, and that nothing herein contained shall be con¬ 
strued in any way to impair or diminish the security 
granted by said original indenture or in any way to 
modify or control any of the covenants, terms, grants, 
or conditions therein contained, or the rights of the 
trustees, or of any present or future holder of bonds 
thereafter, but that on the contrary such security and 
said rights shall remain in all respects as unimpaired 
as if this indenture had not been executed. 77 

The bonds secured under the first mortgage matured 
serially; certain of said bonds had matured according 
to their terms prior to the date of the first and refunding 
mortgage; other bonds of this issue became due accord¬ 
ing to their terms at six months 7 intervals up to the final 
maturity date of the mortgage. 

A large number of the underlying first mortgage 
bonds had been deposited with the first and refunding 
mortgage trustee by The F. H. Smith Company, which 
obtained a like amount of first and refunding bonds in 
exchange therefor. 

The case was heard upon Bill, Answer and testimony 
taken. 

DISCUSSION. 

Judgment pro confesso was entered against The 
Martinique under the Chatham mortgage, and also 
judgment pro confesso against The Fairfax under the 
Fairfax mortgage. The sole question in each case is 
whether the bonds of the first mortgage were as a 
matter of law cancelled. 

William B. Karmon, branch manager of The F. H. 
Smith Company, testified that he was associated with 
The F. H. Smith Company when the issue of both the 






mortgage bonds in each case was sold; that in 1029 he 
was with the Columbia Trustee and Registrar Com¬ 
pany, trustee and registrar of the Chatham bonds; 
that in 1929 The F. H. Smith Company had accumu¬ 
lated a number of these underlying mortgage bofids to 
the amount of $562,500 and of the Chatham mortgage 
bonds in the amount of $899,500; that he was ih 1929 
instructed to mutilate or cancel all the underlying first 
mortgage bonds which had come into the custody of 
The F. H. Smith Company in exchange for the first 
and refunding bonds; that this w^as done to keepi them 
from again coming into the hands of the public; that 
at this time The F. H. Smith Company was not trustee 
for either issue but that the two trustee and registrar 
companies (The Southern Maryland Trust Company, 
and the Columbia Trustee and Registrar Corppany) 
were owned and controlled by The F. H. Smith Com¬ 
pany; that these bonds 'were marked cancelled ajs they 
came in and were later turned over to the substituted 
company appointed by this court; that neither;of the 
first or refunding bonds were sold in full; that lat the 
time the bonds were marked cancelled he was }n The 
F. H. Smith Company offices and not on the payroll 
of the Columbia Trustee and Registrar Company; that 
the actual physical work of cancelling was donq by a 
Mr. Wentz, vault custodian of The Smith Company, 
and that the instructions for cancellation came from a 
Mr. Trimble, Secretary-Treasurer of the Columbia 
Trustee and Registrar Company and Secretary i)f The 
F. H. Smith Company; and that the bonds as a fact 
were marked cancelled by The Smith Company | before 
they were turned over to him. 

Charles M. Wentz testified that he w’as employed by 
The F. H. Smith Company and did the physical work 
of cancelling the bonds of the underlying mortgage of 
the Chatham and Fairfax at the request qf Mr. 
Edwards, Vice-President of The Smith Company, to 
keep them from getting into the hands of somq third 
party. 

Herbert T. Plaster, Vice-President and Secretary of 
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the Southern Maryland Trust Company, testified that 
Mr. Kenry was President of his company as well as 
The F. H. Smith Company and that The F. K. Smith 
Company exclusively handled the exchange of the 
bonds, and that The F. K. Smith Company cancelled 
the bonds as they came in. 

James M. Magruder testified that he was Vice- 
President of The F. H. Smith Company and held no 
office in either the Maryland Trust Company or the 
Columbia Trustee and Registrar Company; that he 
attended a conference at which it was decided to mark 
cancelled the underlying bonds so that they might not 
get into the hands of any one who might use them. 

Mr. Maddox testified that he was President of both 
the Martinique and Fairfax; that The F. H. Smith 
Company was to carry out the refunding operation; 
that he expected that when all the bonds of the under¬ 
lying mortgages had been refunded and were in the 
hands of the trustee that then they were to be cancelled 
and the mortgage released; that as a matter of fact 
neither mortgage was satisfied of record and the refund¬ 
ing w&s never completed. 

CONCLUSIONS OF LAW. 

1. The first and refunding mortgage is a valid and 
subsisting lien upon all of the premises and property 
described in the Bill, subject only to the lien of the first 
mortgage. 

2. The underlying first mortgage bonds held by the 
plaintiff, the first and refunding trustee, except those 
which matured prior to February 1, 1928, and those 
which were redeemed under the terms of the first 
mortgage, are valid outstanding bonds secured by the 
lien of the first mortgage, and are held as additional 
security for the first and refunding mortgage bonds. 

3. By the terms of the first and refunding mortgage 
the first mortgage bonds erroneously marked “ cancel¬ 
led ” were to be held as additional security for the first 
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and refunding bonds. The supplement did not and 
could not take away any rights of the first and refunding 
mortgage bondholders. 


4. Neither The F. H. Smith Company nor the'trustee 
had any right or power to extinguish the oblig^ion or 
the lien of these bonds, or to deprive the fiRst and 
refunding mortgage bondholders of the additional 
security provided for in their contract until the Refund¬ 
ing operation was completed. 

5. The marking of these bonds “cancelled/? under 
the circumstances, could have no legal effect up<j)n their 
validity. Their present form does not affect their 
status as valid outstanding bonds subject to the lien 
of the first mortgage. 

6. No right of any other first mortgage bondholder 
is involved herein or impaired by this holding. They 
are not parties to the first and refunding mortgage and 
will receive all they are entitled to under tMir own 
contract. 

Frank Smith, Judge. 
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APPENDIX 11 BN 

SUPREME COURT—ERIE COUNTY. 

The Marine Trust Company of Buffalo, 
as Successor Trustee under Deed of Trust 
dated March 5, 1929, executed by The 
Fairfax Apartment Corporation of Buffalo, 

Plaintiff, 
against 

The Fairfax Apartment Corporation 
of Buffalo, Pemberton Building Com¬ 
pany, M & T Trust Company, as Succes¬ 
sor Trustee under Deed of Trust dated 
August 4th, 1926, executed by Pemberton 
Budding Company, and The People of 
The State of New York, 

Defendants. 

Appearances: 

Kenefick, Cooke, Mitchell, Bass & Letchworth 
W. W. Ross, Esq. 

Lyman M. Bass, Esq., 

Charles Stewart, Esq., 

Of Counsel for Plaintiff. 

Locke, Babcock, Hollister & Brown, 

Louis L. Babcock, Esq., 

George C. Lee, Esq., 

Of Counsel for Defendant, 

M & T Trust Company, as 
Successor Trustee under Deed 
of Trust dated August 4th, 
1926, executed by Pemberton 
Building Company. 

OPINION OF REFEREE. 

Plaintiff seeks in this suit to foreclose a mortgage or 

deed of trust dated March 5, 1929, securing an issue of 
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$1,550,000 of bonds (hereinafter called “ refunding 
mortgage” and “refunding bonds”) made lj>y the 
defendant, The Fairfax Apartment Corporation of 
Buffalo (hereinafter called “The Fairfax Corporation”). 
The mortgaged premises are located at No. 715 Dela¬ 
ware Avenue, Buffalo, New York, and are kndwn as 
“The Fairfax Hotel.” 

The principal question to be decided is what liens 
upon said premises, if any, are prior to the lien j of this 
mortgage and the amount and extent of suclji liens. 
It is conceded that defaults have occurred aijd that 
proper and necessary action has been taken pursuant 
to the provisions of the mortgage to accelerate rqaturity 
of the bonds and to entitle plaintiff to foreclose the 
mortgage. 

The defendant, M & T Trust Company, as successor 
trustee under a prior mortgage made by defendant, 
Pemberton Building Company, has raised thp issue 
that $583,000 of bonds originally issued under said 
prior mortgage (hereinafter called “underlying bonds”) 
and now held by plaintiff are not entitled to participate 
in the security of said prior mortgage because they have 
each been perforated with a stamp spelling tbie word 
“cancelled.” 

On August 4th, 1926, the defendant, Pemberton 
Building Company, made, executed and delivered a 
mortgage on the premises in question to secure its 
issue of bonds aggregating $1,200,000. Thereafter 
the defendant, The Fairfax Corporation, acquiijed title 
to the property and made the mortgage which is the 
subject of this action, dated March 5, 1929. At the 
time this first and refunding mortgage was made there 
was outstanding the entire issue of $1,200,000 of under¬ 
lying bonds and the purpose of issuing the refunding 
bonds was to pay $350,000 upon the purchase price of 
the premises and to refund and retire the{ entire 
$1,200,000 of underlying bonds by exchange^ dollar 
for dollar. The F. H. Smith Company (hereinafter 
called “The Smith Company”), a Delaware corporation 
then having its office in Washington, D. C., purchased 
from the Pemberton Building Corporation the entire 

i 
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issue of underlying bonds which it subsequently sold 
to the public and the Smith Company after the making 
of the refunding mortgage, agreed with the Fairfax 
Corporation to carry out the refunding operation. 

The Smith Company deposited with, the trustee 
under the refunding mortgage underlying bonds in the 
principal amount of $583,000, and refunding bonds of a 
like amount were delivered by the trustee pursuant to 
the terms of the mortgage. In effecting the exchange 
The Smith Company by letters, advertising and 
personal solicitation represented that “ bonds of this 
issue equal in principal amount to the underlying 
mortgage obligations, are to be held by the trustee and 
released only as the latter are redeemed and cancelled.” 

About June 21, 1929, The Smith Company published 
an advertisement in Washington, D. C., newspapers 
containing the following statement: 

“The lien underlying the First and Refunding 
Mortgage consisted originally of $1,200,000 7% 
First Mortgage Bonds dated May 15, 1926, in 
serial maturities, the last bonds maturing May 15, 
1936. $1,200,000 principal amount of the First 
and Refunding Bonds were deposited with the 
Trustee under the First and Refunding Mortgage 
to be released only to refund the bonds of the 
underlying issue. On June 17, 1929, the amount 
of this underlying issue had been reduced by the 
refunding operation to $665,700, as $534,300 
principal amount of the underlying bonds had been 
retired and cancelled. Under the terms of the 
First and Refunding Deed of Trust, the obligor 
covenants that on or before May 15, 1935, it will 
cause to be paid and satisfied all underlying bonds. 

There is also secured by this property $450,000 
63 4% General Mortgage Bonds which are subord¬ 
inate to the first and refunding mortgage bonds, 
and until completion of the refunding, to the under¬ 
lying mortgage bonds. ” * * * 

(Defendant’s Exhibit C.) 

Later, about August 1, 1929, a circular was pub- 
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lished by The Smith Company which, among other 
things, contained the following: 

i 

“This first and refunding mortgage bond issue, 
as the name implies, was utilized to refinance the 
property, it being necessary to retire existing 
underlying obligations within the refunding period. 
Until said obligations are retired, the first and re¬ 
funding mortgage bonds are subordinate td them. 
Bonds of this issue in excess of the amountj of the 
obligations secured by the underlying lien were 
issued for sale at once. The remaining bdnds of 
this issue being equal in principal amount!to the 
outstanding obligations secured by the underlying 
lien were not released at once but were deposited 
with the Trustee named in the first and refunding 
deed of trust to be released only to retire the 
underlying obligations. Thus, the aggregate 
principal amount of first and refunding and under¬ 
lying obligations outstanding at any tim^ never 
exceeds SI,550,000. On July 26, 1929, tljie out¬ 
standing underlying obligations consisted of 
S647,700, principal amount of first mortgagej bonds, 
being part of an issue of SI,200,000. Un<jler the 
terms of the first and refunding deed of trust the 
obligor covenants that on or before May 15, 1935, 
it will cause to be paid and satisfied all underlying 
bonds. 

The purpose of this issue is to retire prior 
mortgage indebtedness, provide long term financing 
for the property and for other corporate purposes. ” 
* * * (Defendant’s Exhibit E.) 

In a circular sent out about May 24, 1929, The Smith 
Company stated: 

“This is a refunding issue providing lorjg term 
financing for the property. Bonds of thi£ issue, 
equal in principal amount to the underlying 
mortgage obligations, are to be held by the trustee 
and released only as the latter are redeemed and 
cancelled. ” 
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“Supplement, May 24, 1929—Since March 12, 
1929, the date when the first and refunding issue 
was originally offered, the underlying first mort¬ 
gage bond issue of $1,200,000 has been reduced by 
retirement so that there is now r only $673,300 out¬ 
standing. Under the terms of the first and re¬ 
funding deed of trust, the obligor thereunder is 
required to retire all underlying obligations by not 
later than May 15, 1935.” * * * 

(Defendant’s Exhibit A.) 

In the circular, Defendant’s Exhibit A, there is 
incorporated the letter w r ritten by The Fairfax Apart¬ 
ment Corporation of Buffalo, signed by H. C. Maddux, 
President, in which referring to the first and refunding 
bonds the following statement is made:—“These bonds 
will, in the opinion of counsel, be secured upon com¬ 
pletion of present financing, by a first and refunding 
mortgage of $1,550,000 on the land and ten stories and 
basement apartment hotel building (including furniture, 
fixtures and equipment) known as ‘The Fairfax of 
Buffalo.’ ” There is no statement in the above 
mentioned letter that the underlying bonds will be 
cancelled and retired prior to the exchange of the entire 
$1,200,000 of underlying bonds. 

One witness who was a salesman from the Buffalo 
Office of The F. H. Smith Company, testified that he 
received instructions from some one in the Home Office, 
to advise prospective purchasers of refunding bonds 
and holders of underlying bonds to be exchanged, that 
bonds of the underlying first mortgage issue deposited 
with the first and refunding mortgage trustee would be 
cancelled and that he did so advise some three hundred 
customers of The Smith Company. But these under¬ 
lying bonds were held in various parts of the United 
States and there is no evidence that any other salesman 
so advised prospective purchasers or holders of under¬ 
lying bonds. 

Mr. Wentz, an employee of The Smith Company, 
testified that he had custody of the underlying bonds 
until they were turned over to Mr. Harmon who was an 


officer of the Columbia Trustee and Registrar Corpora¬ 
tion. After a large number of the underlying bonds 
had been delivered to Mr. Harmon as a representative 
of the trustee under the refunding mortgage, Mr. 
Wentz was instructed by Mr. Henry w r ho vras president 
of The Smith Company and also president of the 
Columbia Trustee and Registrar Corporation, the then 
trustee under the refunding mortgage, and by Mr. 
Edwards, vice president of The Smith Company, to 
mark the underlying bonds so deposited \fith “a 
mechanical machine which perforated the bonds with 
the word ‘cancelled,’ ” and Mr. Wentz and Mr. tiarmon 
followed such instructions. Thereafter, as underlying 
bonds came into the possession of The Smith Company, 
Mr. Harmon got in touch with Mr. Wentz. They 
would then go to the vault together; Mr. Harmbn made 
a note of the bond, its number and amount; }t would 
then be perforated with the word “ cancelled, j” and a 
refunding bond was delivered to Mr. Went^ in an 
equal amount. It does not appear that any one 
representing The Fairfax Corporation participated in 
the instructions to cancel the deposited underlying 
bonds and in fact Mr. Maddux, its president, testified 
he did not know of the cancellation until sokne time 
thereafter. 

The reasons prompting the officials of The Smith 
Company and the trustee to order the bonds! marked 
“cancelled” are not material to this inquiry. Neither 
company nor its officers could act on their own judg¬ 
ment without legal authority from all the parties to the 
first and refunding trust indenture. Did they br either 
of them have such authority? 

The contract between the refunding bondholders, 
the mortgagor and the trustee is the mortgage or deed 
of trust, and unless this instrument is ambiguous so 
that the acts of the parties determine its meaning, we 
must look to its terms as to how the underlying bonds 
were to be held by the trustee and whether j after ex¬ 
changed and marked “cancelled” they were longer 
entitled to the security of the underlying mortgage. 

In this regard, the first and refunding mortgage 
provides: 
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Article One. 

“Section 2. The remaining one million two 
hundred thousand dollars (81,200,000) principal 
a,mount of bonds authorized to be issued under 
this Deed of Trust shall be forthwith signed and 
sealed by the Company and delivered to the 
Trustee, and shall be by it certified and delivered 
from time to time to or upon the written order of 
the President or Vice-President of the Company 
to refund the following obligations of the Company 
(hereafter called the ‘Underlying Bonds’), to wit: 

One million two hundred thousand dollars 
($1,200,000) principal amount of First Mortgage 
Seven (7%) Per Cent Gold Bonds made by Pem¬ 
berton Building Company, a corporation organized 
under the laws of the State of Delaware and 
secured by Deed of Trust unto G. Bryan Pitts 
as Trustee, dated the 4th day of August, 1926, 
and duly filed and recorded in the Erie County 
Clerk’s Office, State of New York, on August 20th, 
1926. 

The bonds held by the Trustee under the terms 
of this Section 2, shall be delivered by the Trustee 
to the Company or to its nominees: 

1. Whenever and as from time to time an 
equal principal amount of said Underlying 
Bonds, either canceled or uncanceled, shall be 
deposited with the Trustee hereunder; provided, 
however, that all such Underlying Bonds, when 
deposited with the Trustee hereunder, shall be 
in form transferable by delivery and shall have 
all unmatured coupons, if any, attached and 
shall be accompanied by evidence satisfactory 
to the said Trustee that the matured coupons, 
if any, appertaining to such bonds, have been 
paid, or that funds therefor have been deposited 
with the Trustee or Trustees under the Deed 
of Trust securing such Underlying Bonds. 

2. Whenever and as from time to time, there 
shall be deposited with the Trustee an amount 


in cash (including principal, premium, if any, 
and interest) sufficient to retire at the| next 
redemption date an aggregate principal arpount 
of Underlying Bonds equal to the aggregate 
principal amount of the Bonds so delivered by 
the Trustee to the Company.” 

Article Nine. 

i 

“ Section 9. (a) All bonds secured by the 
Underlying Mortgage and received by or deposited 
with the Trustee under the terms of Sectiop 2 of 
Article One shall be held by the Trustee, subject 
to the terms and provisions hereof, as additional 
security for the bonds hereby secured until! such 
time as the Company shall arrange for the release, 
satisfaction and discharge of the Underlying 
Mortgage. Whenever the Company shall have 
arranged for the release, satisfaction ancjl dis¬ 
charge of the Underlying Mortgage, the Trustee 
may simultaneously with such release, satisfaction 
and discharge, surrender to the Company, j or to 
whomsoever the Company may designate, the 
bonds held by it hereunder and secured by the 
Underlying Mortgage, so released, satisfied and 
discharged. The Trustee may from time tp time 
cause any and all such bonds received ty or 
deposited with the Trustee, as aforesaid, jto be 
assigned, indorsed, transferred to, or registered in 
the name of the Trustee, or of a nominee pf the 
Trustee, while held by the Trustee; and the 
Trustee may, in its discretion, cause such bonds 
to be stamped with a stamp in such form ds the 
Trustee may determine showing that they are 
held subject to the provisions of this indenture. 
The Trustee is hereby authorized and empowered 
with the same force and effect as if it wete the 
absolute owner of any such bond to give ievery 
consent, exercise every discretion, make jevery 
election, and take every step and proceeding to 
which any holder of such bonds may be entitled, 
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so long as such bonds are held by the Trustee 
under the terms hereof. 

(b) Any and all cash received by or deposited 
with the Trustee from time to time under the 
provisions of Section 2 of Article One shall be 
held and retained by the Trustee until the Trustee 
shall have opportunity either to purchase bonds 
secured by said Underlying Mortgage at a price 
not to exceed the redemption value of said bonds 
with accrued interest or to use and apply such 
funds in accordance with the terms and provisions 
of said Underlying Mortgage for the purpose of 
releasing, satisfying and discharging said Under¬ 
lying Mortgage.” 

Under Subdivision 1, Section 2, Article One, the 
Trustee was directed to exchange refunding bonds for 
an equal amount of underlying bonds either “ canceled 
or uncanceled.” It appears from the evidence that 
none of the underlying bends had been marked “can¬ 
celled” at the time of the exchange, so that when they 
came into the possession of the trustee they were all 
live bonds and secured by the underlying mortgage. 
What then was the duty of the trustee after it received 
these bonds uncancelled? Clearly by Section 9 (a) 
of Article Nine, all underlying bonds whether marked 
“cancelled” or not, w’ere to be held by the trustee as 
additional security for the refunding bonds until 
arrangements had been made by The Fairfax Cor¬ 
poration to release, satisfy and discharge the under¬ 
lying mortgage. The evidence discloses that this 
condition had not been accomplished and as a matter 
of law’ the underlying mortgage could not have been 
discharged until all of the underlying bonds had been 
either exchanged for refunding bonds, or provision made 
for their payment. 

We are not concerned here with what might be the 
status of underlying bonds redeemed, paid, cancelled 
and exchanged by the Fairfax Corporation, for the 
evidence shows that none of them w’as so redeemed. 

The provisions of said Sections of Articles One and 
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Nine are clear and unambiguous. It is claimed, how¬ 
ever, that the authority for the cancellation is contained 
in the last sentence of Article 9, Section 9 (a), j which 
authorizes and empowers the trustee with thq same 
force and effect as if it were the absolute owner! of the 
underlying bonds, “to give every consent, exercis^ every 
discretion, make every election, and take ever^r step 
and proceeding to which any holder of such bonds 
may be entitled, so long as such bonds are held by the 
trustee under the terms hereof ” (Underscoring ours.) 

The terms under which the bonds were to be held by 
the trustee are as additional security for the refunding 
bonds and the last quoted provision of the refunding 
mortgage gave the trustee no power to destroy such 
additional security. The defendant, successor trustee 
of the underlying mortgage claims that the acts! of the 
Columbia Trustee and Registrar Corporation as cjriginal 
trustee of the refunding mortgage, and The Smith 
Company as refunding agent, constitute a practical 
construction, but it is the rule as stated in City pf New 
York v. New York City Railway Company , 193 i N. Y. 
543, referring to the doctrine of practical construction:— 
“We think that position is sound, for the doctrine is 
never applied unless the door is opened by 4n am¬ 
biguity, which is the foundation of the principle upon 
which the doctrine is founded. It goes without saying 
that the ambiguity must not be captious, but should be 
so serious as to raise a reasonable doubt in a faiif mind, 
reflecting honestly upon the subject, before the principle 
of practical construction can be applied. ” 

It is also claimed by the defendant trustee under the 
underlying mortgage, that refunding bond holders are 
estopped from maintaining that the underlying bonds 
marked “cancelled’ 7 are held as additional security 
for their bonds. There is no estoppel in pais in this 
case, for such an estoppel operates only in favbr of a 
person who has been misled to his injury and! no re¬ 
funding bond holder has or can be injured by following 
the terms of the refunding mortgage and keeping the 
underlying bonds exchanged alive as additional security 
for the refunding bonds. In fact, their security is 
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increased. It must be borne in mind that when the 
Smith Company sent out its circulars and advertised 
for the exchange or sale of refunding bonds, it was not 
engaged in selling underlying bonds. The holders of 
the unexchanged underlying bonds have not been 
misled to their injury. They have taken no action and 
their security has not been diminished by the exchange. 
They stand in the same position as they did before the 
first and refunding mortgage bonds were issued. There 
is no reason in law or in equity why the value of the 
security of the unexchanged underlying bonds should 
be enhanced at the expense of the holders of exchanged 
underlying bonds. 

Atwood v. Shenandoah R. Co., 86 Va. 966, 9 S. E. 

748. 

Barry v. Missouri K. & T.Ry. Co., 34 Fed. 829. 

Mowry v. Farmers Loan & Trust Co., 76 Fed. 38. 

A different situation might have been presented if 
the proof showed that any of the underlying bonds 
marked “cancelled” had been redeemed and paid by 
the obligor or The Fairfax Corporation. There then 
would be the intention that under the provisions of 
the underlying mortgage such bonds were not to be 
reissued and no longer would be entitled to any security. 

The case of Barbano v. Central-Hudson Steainboat Co., 
reported in 42 Fed. (2d) 160, is distinguishable from the 
case under consideration in that the proposal for 
exchange of bonds, which, as the Court says “is to be 
found in the provisions of the refunding mortgage” is 
different from the proposal found in the refunding 
mortgage of The Fairfax Corporation. In the Barbano 
case the refunding mortgage provided that 8500,000 of 
the refunding bonds would be deposited with the trustee 
and be applied for “ taking up or paying ” a like amount 
of outstanding first mortgage bonds. The trustee, 
furthermore, was directed to exchange first mortgage 
bonds for refunding bonds “ ‘bond for bond’ ” or in case 
such exchange can not be made, the trustee is, at 
maturity of the first mortgage bonds, to sell the de¬ 
posited bonds, or so many as may be necessary, for cash 
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and apply the proceeds to pay the outstanding first 
mortgage bonds and “ ‘and the outstanding bonds 
when paid or exchanged as aforesaid shall be statnped 
upon the face by said trustee cancelled and shall b$ held 
and retained by said trustee.’ ” 

The Court said: 

“We construe this to mean, as did the Special 
Master and the Court below, that the first mortgage 
bonds were to be cancelled as exchanged from time 
to time, rather than as the appellants contend to 
be cancelled in gross and only on condition that all 
the outstanding bonds were exchanged or paid. 
So construed, the surrender of first mortgage bonds 
in exchange for refunding bonds was for cancella¬ 
tion, and was cancellation. ” 

In the Fairfax case the refunding provision iq that 
SI,200,000 principal amount of bonds authorized to be 
issued shall be forthwith signed and sealed by the bom- 
pany and delivered to the trustee and shall be certified 
by the trustee and delivered upon the written order of 
the President or Vice-President of the Compaiy to 
refund a like amount of first mortgage 7% bonds made 
by Pemberton Building Company. 

The Trustee is authorized to deliver refunding bonds 
in exchange for an equal amount of underlying bonds 
and such underlying bonds so exchanged are to b^ held 
by the trustee as additional security for the bonds 
secured by the first and refunding mortgage until the 
underlying mortgage has been released, satisfied and 
discharged. 

It was the intent of the refunding mortgage that 
the deposited underlying bond should not be reissued, 
but held “as an additional security” for the outstanding 
refunding bonds. The trustee was authorized by 
Section 9 of Article Nine “in its discretion,” to “cause 
such bonds to be stamped in such form as the trustee 
may determine, showing that they are held subject to 
the provisions of this indenture.” The trustee’s 
authority extended no further than to see that the 
deposited bonds were held as such additional security 
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and it had no power to destroy such security. It must 
be concluded, therefore, that the stamp “cancelled” 
was the form chosen by the trustee to prevent reissue, 
so that the bonds might be held pursuant to the terms 
of the trust indenture, and that the $583,000 of under¬ 
lying bonds held by plaintiff are valid and subsisting 
obligations entitled to participate in the security of the 
underlying mortgage for the benefit of the holders of 
the refunding bonds. 

The defendant, M. & T. Trust Company as successor 
trustee under deed of trust dated August 4th, 1926, 
executed by the Pemberton Building Company (the 
underlying mortgage) has borrowed from the Manu¬ 
facturers & Traders Trust Company the sum of $57,000 
for the purpose of paying overdue and unpaid County 
and City taxes on the mortgaged premises. $23,000 of 
this amount has been repaid and there is now due and 
unpaid on account of said loan the sum of $34,000 with 
interest thereon at the rate of 7% per annum from the 
first day of August, 1934. Such principal and interest 
is a first lien on said premises and a charge thereon 
prior to the underlying and refunding bonds secured 
by the underlying deed of trust and the first and re¬ 
funding deed of trust respectively. 

Let findings be made accordingly. 

V. Fay Carr, 

Referee. 
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